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CURRENT TOPICS 


Lord Greene 


THE resignation of LorD GREENE at the age of 67 from his 
office as Lord of Appeal in Ordinary is a grievous loss to the 
Judicature as well as to the legal profession, of which he was 
for so many years a conspicuous adornment. As Master of the 
Rolls for ten years, covering the whole of the war period, he 
was in close contact with the legal profession and showed a 
keen appreciation of its needs and standards. We trust that 
his health will soon be restored, for the country can ill-afford 
to be without persons of his intellectual attainments for 
long. It is sufficient to recall that before his call to the Bar in 
1908 he had won the Craven, Hertford and Vinerian Scholar- 
ships and the Chancellor’s Latin Verse Prize, and was a Fellow 
of All Souls. His career at the Bar and on the Bench has 
never fallen below the high standards of his academic career. 


The late Sir Ernest Charles 

Str ERNEsT BrucE CHARLES, C.B.E., K.C., who died on 
3rd May at the age of 78, was a popular and able judge, 
swift and shrewd in distinguishing truth from untruth and 
sound reasoning from hair-splitting, and in nailing injustices. 
Born in the law (for his father was the great Charles, J., 
of the King’s Bench Division from 1887 to 1897), he was 
called to the Bar in 1896 by the Inner Temple, of which Inn 
he became a Bencher in 1922. He took silk in 1913. For 
his outstanding service with the Army in the 1914-18 war, 
in which he served although above the age limit, he received 
the C.B.E. In 1928 he was appointed a judge of the King’s 
Bench Division, and served in that office until 1947, when he 
He had a happy and friendly nature and will be 
greatly missed both in London and by the people of Deal, 
among whom he lived. 


Relaxation of Planning Controls 


WHAT may be, we hope, the first instalment of the 
Government’s promised review of administrative improve- 
ments and simplifications in connection with the Town and 
Country Planning Act (see ante, p. 213), the Town and Country 
Planning General Development Order and Development 
Charge Applications Regulations, 1950, comes into operation 
on 22nd May. The new order (S.I. 1950 No. 728) replaces 
the General Development Order of 1948 and its two amending 
and also supersedes the Making of Applications 
Regulations, 1948, and is thus---to quote the explanatory 
note appended to it, “‘ the general order, applicable to all land 
in England and Wales, providing for the grant of permission 
for the development of land under Part IIL”’ of the 1947 Act. 
Space does not permit more than a brief reference to some of 
the major changes effected by the order. They include: an 
extension of the range of development permitted by the order 
without the necessity to obtain planning permission—among 
operations now included in this category will be practically all 
building work on farms and most ordinary additions to 
dwelling-houses, and minor extensions to factories. Of 
particular interest is the simplification of procedure for 
obtaining planning permission where such permission is still 
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required. To help people who want to know if they will get 
planning permission before going to the expense of preparing 
detailed plans, a special procedure is provided called the 
‘outline ’’ application. Detailed plans of buildings will not 
be needed in the outline application, but they will have to be 
submitted later if permission is given to proceed. If the 
planning authority refuse to deal with the outline application 
on the ground that there is not enough information, the 
developer can appeal to the Minister. 


Surveyor’s Fees in Claims for Loss of Development 
Value 

THE Central Land Board has informed the Council of 
The Law Society (Law Society’s Gazette, May, 1950, p. 195) 
that its arrangements for payments towards fees did not 
provide for any payment in cases barred by s. 63 of the Town 
and Country Planning Act, 1947, but that if a claimant who 
has received Form L.39 can show by the submission of 
estimates of values that s. 63 does not exclude his claim the 
Board will consider an application for contribution towards 
the payment of professional fees when the determination is 
made. Form L.39 is the circular letter sent to certain 
claimants for loss of development value, informing them that 
their claim is barred under s. 63 because the property is 
already so developed that further development cannot add 
one-tenth to the restricted value. It appears that the letter 
has been sent to all claimants in cases where district valuers 
have reported that the claim is barred, and not merely in 
respect of fairly new houses with small gardens in residential 
areas, as was originally expected. The issue of Form L.39, 
according to the Council, will result in claims failing unless 
they are supported by a professional valuation, and the 
Council asked the Board to undertake, in cases where this 
form is used, to contribute towards the claimant’s surveyor’s 
fees if his claim is ultimately established. It will have been 
noted that the Board’s reply, while guarded, is not entirely 
unfavourable. 

Claims by Charitable Bodies 

THE 30th September, 1950, has been substituted by the 
Central Land Board for 31st March, 1950, as the date on or 
before which an application is to be made to the Minister of 
Town and Country Planning for a direction under s. 85 (5) 
of the Town and Country Planning, Act, 1947, that land 
should be treated as “ functional ”’ (i.e., used directly for the 
purposes of the charity) in the lodging of “ precautionary ” 
claims where a charitable body asks the Minister for a 
determination (under s. 92 (1)) that s. 85 applies to it (Law 
Society's Gazette, May, 1950, p. 196). 


Defending Solicitors’ Access to Clients 

SOMEHOW or other the Press managed to obtain a report of 
a statement by a solicitor at a private dinner party with 
reference to a correspondence between the newly formed 
London Criminal Courts Solicitors’ Association and the 
Prison Commissioners. The former complained that, unlike 
barristers, who could take a short cut to the cells through the 
dock when they wanted to interview clients, solicitors had to 
go a long way round to the cells. The Prison Commissioners, 
in an unfortunately worded reply, regretted that the privilege 
of going through the dock could not be granted, because 
prison officers and police would have great difficulty in 
distinguishing between prisoners and solicitors, and said that 
if solicitors went into the dock they might find great difficulty 
in getting out again. Intending to apply healing ointment, 


but in fact salting the wound, a correspondent in the Star 
(22nd April) suggests that what the Prison Commissioners 
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meant was that barristers are easily distinguishable by their ! 


wig and gown. It is right to absolve the Prison Commissioners 
from any intention to make a music-hall joke, but the alterna- 
tive is to convict them of clumsiness. The matter is not one 
of mere susceptibilities, but goes to the root of the administra- 
tion of justice. 


The Rebuilding of the Old Bailey 


THE discomforts of assisting the course of justice at the 
Central Criminal Court have been familiar to practitioners for 
some years past. The good news was given by Mr. R. T. D. 
STONEHAM, retiring Chief Commoner of the Court of Common 
Council, speaking at the Mansion House on 26th April, that 
rebuilding and alterations to the Old Bailey would, he hoped, 
be put in hand this year. It had been found necessary, he 
said, to measure up and prepare plans for the whole building 
before even the reconstruction of the shattered portion could 
proceed. In the course of this it was found that the whole 
of the ventilating and heating system required replacement, 
and certain other alterations were needed to comply with 
modern requirements. It is a matter of some comfort at 
least that within a reasonable period the conditions of work 
at the Central Criminal Court will be made tolerable. 


Recent Decisions 


In a case in the Court of Criminal Appeal (the Lorp CHIEF 
Justice and Morris and Finnemore, JJ.), on 3rd May (The 
Times, 4th May), a judge in chambers had given leave to 
appeal against a sentence of four years’ corrective training, 
and the court stated that he might well have then thought 
that there was no difference between corrective training and 
imprisonment, but since then the judges had attended a 
meeting with the Prison Commissioners and had had explained 
to them the details of the new arrangements. They now 
knew that corrective training, while served in prison, was 
different in discipline and effect from ordinary imprisonment. 

In R. v. South Greenhoe Justices and Another; ex parte 
Director of Public Prosecutions, on 3rd May (The Times, 
4th May), the Divisional Court (the Lorp CHIEF JUSTICE and 
HuMPHREYS, ByRNE, Morris and FINNEMORE, JJ.) held that, 
where a committal by justices to quarter sessions for sentence 
under s. 29 of the Criminal Justice Act, 1948, was a nullity, 
the justices were not functus officio and must finish the case 
just as if they had adjourned it, and the defendant must be 
notified that on a named date the court would proceed further 
to hear the case. The court made an order of mandamus 
directing the justices to impose sentence on the defendant. 

In a case in the Divisional Court (Hopson and PEARCE, JJ.), 
on 4th May (The Times, 5th May), a husband had, two days 
before the adjourned hearing of an application by his wife 
to justices for a maintenance order, applied by letter for a 
further adjournment, the first adjournment having already 
been granted at his request, and the justices refused a further 
adjournment. It was held that while the justices were not 
to be criticised for hearing the case in the husband’s absence, 
the husband had brought himself within the principle of 
Winter v. Winter {1942} P. 151, as he had shown a serious 
intention to defend and put forward matters which might 
reasonably be regarded as a defence, and a rehearing should 
be granted. 

In D. v. D. on 5th May (The Times, 6th May), the Court 
of Appeal (AsguitH and JENKINS, L.JJ.) held that a 
petitioner who already had one petition on the file for divorce 
could not be allowed while it remained on the file to file a 
second petition for divorce. 
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WHEN HAS AN ESTATE AGENT EARNED HIS 
COMMISSION ? 


As was to be expected, the considerable quantity of buying 
and selling of land that has taken place during the few years 
since the war has led during that period to a large number of 
actions by estate agents claiming their commissions. In 
Dennis Reed, Ltd. v. Goody and Another (1950), 94 Sox. J. 
270, the Court of Appeal considered carefully the prin- 
ciples underlying this type of case and presented two judgments 
which are of the greatest assistance to those who may meet 
this problem in practice. 

Though, of course, the fundamental principles which 
underlie these cases are those of contract which affect the 
relationship of any principal and agent, nevertheless they 
have certain features which are, because of their special 
nature, peculiar to themselves. It may be said that many are 
the cases but few are the principles. It follows that a proper 
understanding of the principles may save a lot of labour 
which might otherwise be expended in searching through the 
reports in order to find a case that falls four-square upon the 
particular facts with which a practitioner may be called upon 
to deal. Indeed, as is the common experience of most of us, 
such a case usually does not exist. 

It is perhaps an unwarranted statement of the obvious to 
say that in all these cases the time when the estate agent has 
earned his commission depends upon the terms of the contract 
between the agent and the person who puts his property in the 
agent’s hands for sale or for letting, and therefore in the 
majority of cases the question to be decided by the courts is 
simply a question of interpretation of the wording of that 
contract. Before we consider the interpretations that have 
been placed upon the most frequently used phrases in these 
contracts, however, we must consider the case where no term 
actually deals with the question of when the commission 
becomes payable. It is well established that the mere employ- 
ment of any professional man (barristers excepted) as such 
raises a presumption that he will be paid for his services and 
that there is therefore an implied contract between the parties 
that some remuneration shall be made unless there are 
circumstances which rebut the presumption. This applies 
as much to estate agents as to other professional people. The 
amount of the remuneration and what must be done to earn 
it may be deduced from the customs and usages of the particular 
profession. In Turner v. Reeve (1901), 17 T.L.R. 592, the 
principle was illustrated neatly. The defendant asked the 
plaintiffs, a firm of estate agents, to find a tenant for his farm. 
No particulars were agreed between the parties as to the 
remuneration of the agent but the defendant made it clear 
that he wished the crops, tenant’s fixtures, etc., to be taken 
over at valuation. The plaintiffs duly introduced a tenant, 
who visited the defendant at his farm and agreed to take over 
the crops and tenant’s fixtures for £2,500, at which figure the 
defendant said they had recently been valued. When the 
plaintiffs sued for their commission they included a sum for 
commission on the valuation. The defendant disputed this 
claim on the ground that the agents had not made the valuation 
themselves. It was shown, however, that the custom of the 
trade was to charge commission in such circumstances, even 
though the valuation was not done by the agents in question. 
For this reason it was held that the agents were entitled to 
recover the sum claimed by way of commission. 

When, as is more usually the case, the terms of the contract 
between the agent and his principal are reduced to writing, 
it is, of course, a question of interpretation of the particular 
terms of the contract, but a number of general rules have been 
arrived at which assist in the task, not always an easy one, of 
interpreting particular contracts. When the remuneration of 
an agent is to be paid on his accomplishing a certain job which 
he undertakes to do, then, subject to any express agreement 
to the contrary, he is entitled to be paid his commission 
as soon as he has substantially done that which he undertook 


to do. This is so even if, as from time to time occurs, the 
principal does not in the end benefit from the agent’s 
endeavours. The only exception to this general rule is that 
the agent is not of course entitled to his commission if, though 
the agent has done what he undertook to do, the principal 
subsequently loses the benefit of the agent’s work by some 
default on the part of the latter. Thus in Martin v. Perry and 
Daw [1931] 2 K.B. 310, where property was put in the hands of 
agents to find a purchaser and it was agreed that commission 
was to be payable “ on a sale being effected,” it was held that 
the agents had not earned their commission by finding a 
purchaser who entered into a contract to buy with the principal 
but who finally failed to complete. In such a case it was held 
that to earn their commission the agents must be able to prove, 
and the onus was on them to do so, that the purchaser was 
ready, able and willing to complete. A similar case in which the 
principles were exhaustively discussed by a strong Court of 
Appeal was James v. Smith [1931] 2 K.B. 317n, where the owner 
of the Central Hotel, Bournemouth, entrusted it to agents in 
these terms: “I am prepared to sell the freehold . . . for the 
sum of £31,000 and to pay you a commission of £1,000 if the 
business is sold at this figure.’”’ It will be observed that, 
although the event upon which commission is payable is laid 
down, it is not expressly stated what the agent is to do to earn 
his £1,000. The consideration is not mentioned and it was held 
by the court that the consideration was to be implied and was 
that the agent should introduce a purchaser ready, able and 
willing to complete. Thus it was that the agent could not 
claim his commission when he had introduced a man of straw, 
notwithstanding the fact that he was ready and willing to 
buy and had entered into a binding contract to do so. 

The words “ ready, able and willing” appear frequently in 
these contracts, and their meaning has been considered in 
many cases, but the most important would seem to be Dennis 
Reed, Ltd. v. Goody and Another, supra. In that case the 
defendants put their house into the hands of the plaintiffs, 
who were estate agents, for the purpose of finding a purchaser. 
The agreement by which the plaintiffs were employed was in 
writing and was in these terms: “... 1 hereby instruct you 
to find a person ready, able and willing to purchase the above 
property for . . . £2,825 or such other price to which I shall 
assent. Upon your introducing such ,a person I will pay 
commission ” in accordance with a scale set out. 

In due course the plaintiffs introduced to the defendants 
one Himsley, who after conversations with the defendants 
signed a document in which he agreed to buy the house for 
£2,750 provided that road charges in respect of the property 
(the road in question not having been taken over by the local 
authority) had been paid or that, if not, the defendants would 
indemnify Himsley against any road charges outstanding. 
The defendants did not sign that document, and ultimately 
Himsley refused to sign the contract that they put forward 
on the ground that it did not contain the stipulation that 
had been included in his document. The estate agents said : 
‘“‘ Here we have introduced to you a person who at the time 
of the introduction was ready, able and willing to purchase ; 
that being so, we are entitled to our commission.” The 
defendants, on the other hand, contended that as, before a 
binding contract had been entered into, Himsley had ceased 
to be willing to carry on with the transaction, he was not at 
the material time a person willing to purchase. In other 
words the dispute resolved itself into the problem whether to 
earn their commission the agents had to introduce a person 
who was willing at the time of introduction or whether they 
had to introduce one who remained willing up to the time 
that an enforceable agreement was entered into. The court 
unanimously held that the latter view was the better and that 
the agents had not in this case earned their commission. 
Denning, L.J., in his judgment put the reasoning that led to 
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this result with clarity: ‘‘ If this clause was capable of two 
interpretations, one reasonable and the other unreasonable, 
the court ought to give it the reasonable one... The words 
‘upon your introducing’ did not mean that commission 
became due at the moment of introduction. The introduction 
took place at the moment that the order to view was given, 
and no one knew then whether the person introduced would 
like the house or not. The words ‘ upon your introducing,’ 
therefore, could not signify the time when the agent became 
entitled to commission but only the services to be rendered 
by him. They meant‘ in consideration of your introducing ’.”’ 

The learned lord justice went on to point out that the 
commission would not become payable in such a case where 
the effective cause of the sale going off was the defection of 
the purchaser, for the words used did not mean a person 
ready, able and willing “ to make an offer ’’ or even “ to enter 
into a contract.” They meant a person ready, able and willing 
“to purchase,” i.e., to complete the purchase. 

This decision, it will be apparent, is one of far-reaching 
importance, for so long as agents use these terms in the 
documents they draw up for their clients to sign it matters 
little whether the words used are those in the present case 
or such words as “ find a purchaser,” “‘ find a party prepared 
to purchase,” etc. . 

Though this case probably covers the most important 
problem arising from the term “ willing to purchase ” other 
cases have covered the same phrase, and it is clear that one 
who makes a qualified offer (e.g., subject to survey or subject 
to being able to raise a sufficient sum on mortgage) is not a 
person “willing ”’ to purchase (Graham & Scott (Southgate), 
Ltd. v. Oxlade (1950), 94 Sov. J. 209). In the same way the 
meaning of the word “able” in this connection has been 
considered recently by Lynskey, J., in Dennis Reed, Ltd. v. 
Nicholls [1948] 2 All E.R. 914, where it was held that ability 
to purchase did not depend upon whether the purchaser 
actually had the money in hand at the time of the 
introduction ; it was sufficient if the estate agents could 
prove that, if the vendor had been ready and willing to carry 
out his contract, the purchaser could have found at the proper 
time the necessary money to perform his obligation. 

Before the estate agents’ profession had become accustomed 
to use the phraseology referred to above they were wont to 
include in their contracts with their principals other terms 
in which the word “ purchaser ” was either not qualified at all 
or was qualified in different ways. The meaning that is 
to be given to it if the term is not qualified in any way 
was discussed in Luxor (Eastbourne), Ltd. v. Cooper [1941] 
A.C. 108, from which it is clear that the court took the 
view that the commission had not been earned until the 
person introduced had actually purchased. Thus, if the 
transaction was never completed after the person had 
been introduced the agent did not gain his commission. In 
Giddys v. Horsfall [1947] 1 All E.R. 460, the agent was to be 
paid commission when he introduced “‘a party prepared to 
purchase on the terms of your instructions or on terms 
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acceptable to you.” Here clearlya party “ prepared to purchase” 
does not imply that it is necessary for the transaction to be 
completed, and so the agent earned his commission by merely 
introducing a person ready, able and willing to purchase. 


A recent case where not quite the usual wording was 
used in the contract between the agent and the person selling 
the property was Murdock & Lownie, Ltd. v. Newman (1949), 
93 Sor. J. 711, where the agents wrote to the defendant, who 
was desirous of selling some property, “We are not being 
retained in this matter and presume that in the event of 
business resulting we can look to you for the usual scale com- 
mission authorised by the recognised institution.”” This was 
held to be the basis of the contract between them, and 
Slade, J., held that the words “in the event of business 
resulting” imported that a right to commission would arise 
only when the agents introduced a person who entered into a 
binding contract to purchase the property. In fact they 
had only introduced a person who had not entered into a 
binding contract to purchase and so their claim for 
commission failed. So much for the particular words that 
are actually used by estate agents in their contracts. Clearly 
the number of variations on the same theme that can be 
produced is legion, but the cases that have been referred to 
do cover the most common phrases and give some idea of 
the principles on which the court works in such cases. 


A further and rather different problem, and one which 
is often not easy to solve, is to what extent an agent may 
claim commission upon transactions which are not the imme- 
diate result of his work. The problem usually arises in this way : 
A employs B as his agent, who introduces C, but the trans- 
action desired between A and C does not materialise for some 
reason. Ata later date and not on account of the intervention 
of B the transaction does take place. The test in these cases 
was laid down by Collins, M.R. ((1903), 19 T.L.R. 575), 
when he said that the agent earned his commission only if 
“the introduction was an efficient cause in bringing about the 
letting or the sale’’ and not merely a causa sine qua non. 
To discuss this in too much detail might bring one into the 
realms of the quasi-metaphysical so common in the kindred 
problem of remoteness of damage. An example will help 
explain the line upon which the court decides these cases. In 
Nightingale v. Parsons [1914] 2 K.B. 621, the plaintiff, a 
house agent, was employed by the defendant to find a tenant 
for a house at a rent of £120 or a purchaser for £2,500. He 
found a tenant, who occupied for some years, and thereafter 
the plaintiff played no further part in the transactions. At 
the end of the tenancy the tenant’s wife bought the house. 
When the plaintiff sued for his commission on the sale the 


court had little difficulty in finding that the sale was not the | 


direct result of the agent’s introduction and so the agent 
failed in his claim. From this it is clear that whether the 
resulting transaction is or is not the direct result of the agent’s 
work is a question of fact dependent upon all the circumstances. 


P. W. M. 


1927: CAN SALE OF 


REVERSION “WITH VACANT POSSESSION” DEPRIVE 
TENANT OF A NEW LEASE? 


THE final report of the Committee on Leasehold Tenure is 
expected to be published within a few weeks. The com- 
mittee has received evidence on a number of proposals for 
the detailed amendment of the Landlord and Tenant 
Act, 1927, and its recommendations are awaited with 
much interest. 

A case which came before one of the Referees late in 
1946 and came up for eventual decision before His Honour 
Judge Sir Edwin Burgis in 1947 raised a most unusual 
problem ; and most assuredly, if the learned judge’s decision 


was correct, it calls for an amendment of the Act in favour 
of at least weekly tenants and doubtless also of monthly 
tenants. The question, however, is: Was the learned judge’s 
decision right ? For, if not, cadit guaestio. The facts were 
as follows :— 

A owned a shop which he had let, over five years earlier, 
to B on a weekly tenancy. On 10th October A entered into 
a contract with C for the sale of the shop to him with vacant 
possession. On 19th October A served B with a week’s 
notice to quit (expiring on 26th October). On 21st October 
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B served A with his advance-notice under s. 5 (1) of the Act 
requiring a new lease, whereupon A informed B of his said 
contract with C. On 18th November, under s. 5 (2) B filed 
against A his application for a new lease; and in the same 
month the court referred the matter to a Referee under 
;. 21 (2) for inquiry and report. Meantime, on 14th November, 
A’s contract with C was completed, though B was not then so 
informed nor indeed became aware of the fact until 18th 
December when A so informed him, calmly adding that he 
was thus no longer tn a position to grant a new lease. 

On 30th December, at the hearing before the Referee, B’s 
counsel sought leave (1) to add C as a respondent ; and 
also (2) to amend his application by adding an alternative 
claim for compensation under s. 4. These preliminary matters 
the Referee decided to leave to the learned judge. 

On 16th January, 1947, the latter, after hearing the argu- 
ments adduced before him, held (1) that there was nothing 
in the Act of 1927 which contemplated circumstances such as 
those in this case; (2) that there was never the relation of 
landlord and tenant between B and C€ at the material time ; 
and (3) that, in any event, if C were added as a respondent B 
was out of time for making a claim against him ; and, further, 
(4) that s. 25 (2), prayed in aid of B, applied only to pro- 
ceedings for compensation (my italics) and not to proceedings 
for a new lease, and that, in consequence, anv order against 
A to grant a new lease would be nugatory. 

In the result, His Honour declined to add C as a respondent ; 
and B—accepting that decision—did not proceed further with 
his claim against A. 

If—says the Referee—such decision was correct, it would 
seem that any landlord, by the adoption of similar tactics, 
can defeat a claim for a new lease. Whence he suggests that 
the definition of “‘ landlord ”’ in s. 25 (1) appears to require 
consideration. 

Let it be said at once that the problems raised by this 
case are indeed such as to tax the ingenuity of us all ; and it 
is only with real diffidence that I venture here to consider 
them, and I only do so because I confess to considerable 
doubt as to the correctness of the decision of the learned 
judge in its aspects (1) and (4), and because—and much more 
so—-I cannot understand why B abandoned his original claim 
against A. 

There is, of course, no question that a weekly tenant can 
bring himself within s. 4 of this Act, and, if he can establish 
the awardability of compensation to him thereunder, he 
likewise brings himself within s. 5; and if, under this latter 
section, he establishes his suitability as a tenant and the 
insufficiency of the awardable compensation to compensate 
him, he is entitled to an order for the grant of a new lease 
(assuming such order to appear to the court, in its discretion 
under s. 5 (2), to be in all the circumstances reasonable), 
subject only to his landlord’s special defence, if any, pleaded 
by him under s. 5 (3) (0). And, indeed, if defeated solely 
owing to such special defence, he can in the self-same action 
be awarded instead the compensation awardable under s. 4. 

A landlord’s sale of his reversion is not a defence under 
s. 5 (3) (6). Why then might not the court order A to grant 
5 a new lease ? 

Let us look at the facts of the case again. If B could have 
foreseen the legal difficulties which were to beset him, he could 
just have managed to forestall and avoid them. This brings 
us to ss. 4 (1) and 5 (1) as to the advance-notices to be served 
by a tenant on his landlord as a condition precedent for his 
later application to the court. Under either of those he had 
“one month,’’ after receipt of the notice to quit, wherein to 
serve his advance-notice. That served, he had thereafter, 
under s. 5 (2), ‘‘ two months ”’ wherein to file his application. 

In both such regards he was well in time. Let us recall 
the dates. Receipt of notice to quit, 19th October. Advance- 
notice requiring a new lease, 21st October (expiring 28th 
October). Application filed, 18th November. All done 
within thirty days; and it was not till a month later, 18th 
December, that A informed him of the completion (on 14th 
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November) of the contract with C, that contract which A 
had first mentioned to B on 21st October. 

Had B followed up his advance-notice of 21st October by 
filing his application on or before 28th October, no question 
would have arisen; for at both those dates A was still his 
landlord and only ceased to be so on 28th October, on the 
expiry of the notice to quit. 

Even on 18th November, however, B was still A’s tenant 
for the purposes of the Act. (See per Talbot, J., in Smith v. 
Metropolitan Properties, Ltd. |1932) 1 K.B. 314, pointing out 
that, though a tenant’s lease or tenancy has expired, he is 
still a “‘ tenant ’’ for the purposes of s. 4 (1) of the Act and 
entitled to file his application thereunder as such.) (Note. 
The express definition of ‘‘ tenant’ in s. 25 (1) only applies 
“unless the context otherwise requires.’’) The same principle 
would clearly seem to apply likewise to the use of the word 
“tenant “ in s. 5. 

What, then, was A’s answer, given on 18th December ? 
That owing to the completion of his contract of sale to C on 
14th November he was no longer in a position to grant a new lease. 

It is here that I gravely doubt the correctness of the learned 
judge in the aspect numbered (4) of his decision. Whether 
s. 25 (2) was invoked for B as against A or as against C or as 
against both is not very clear. But the learned judge stated 
that it applied only to proceedings for compensation and not 
to proceedings for a new lease and that consequently any 
order against A to grant a new lease would be nugatory. 
Was that right ? I doubt it. 

Let us consider the phraseology of s. 25 (2), and we shall 
not find therein His Honour’s expression ‘* proceedings for 
compensation.’ This latter is an expression used in (a) the 
preamble to the Act, (0) the heading of Part I of the Act and 
(c) s. 4. But, when we come to s. 25 (2), we read: “ The 
designation of landlord and tenant shall continue to apply 
to the parties until the conclusion of any proceedings taken 
under or in pursuance of this Act 7m respect of compensation.” 
Very different phraseology. What then does it mean ? 

It was always perfectly clear on the face of the Act—and 
if it was not, the Court of Appeal in Clift v. Taylor 1948 
1 K.B. 394, has made it abundantly clear—that, as already 
above shown, a tenant to bring himself within s. 5, whether 
or not he has served an advance-notice under s. 4 (1) as well 
as one under s. 5 (1), or a combined advance-notice framed in 
the alternative (as allowed by the Court of Appeal in Sempson 
v. Charrington & Co., Ltd. 1934) 1 K.B. 64), must first 
establish the awardability to him of compensation under s. 4. 
The basic factor, therefore, of B’s claim against A for a new 
lease under s. 5 was that awardability. This underlay and 
conditioned his claim for a new lease and by s. 5 (1) he had to 
allege and by s. 5 (3) (a) to establish the insufficiency of such 
compensation. But the new lease would nevertheless be one 
claimed in respect of the compensation which would otherwise 
have been awardable. 

I incline, therefore, to the view that the judge—though 
ruling s. 25 (2) out, owing to B having served no advance- 
notice of claim under s. 4 (1)—-was not right in ruling it out 
on the actual ground which he gave for so doing. It seems 
to me that, had B served such an advance-notice as well as 
one under s. 5 (1)—-or a combined one framed in the alterna- 
tive—s. 25 (2) would have applied. Not having done so was 
fatal to any right to claim compensation in the action, even 
in the alternative ; for, in view of Donegal Tweed Company, 
Lid. v. Stevenson (1929), 73 Sov. J. 367, no time limited by the 
Act itself can be extended by any court. 

Could it make any difference to B that his actual appli- 
cation for a new lease was filed only after he ceased to be 
actually a tenant ? I can hardly think so. For, although in 
my view—as shown years ago in the Land Agents’ Record ot 
18th June, 1932, and in the Law Journal, 2nd, 9th and 16th 
July, 1932—-“ proceedings’ only commence with the filing of the 
application, s. 25 (2) does not limit the start of “ the desig- 
nation of landlord and tenant,’’ which must have been started 
at the time of B’s advance-notice requiring a new lease. 

3 
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Let us now come back to B’s claim against A for his new 
lease and to A’s answer given to B on 18th December, that, 
owing to the completion of his contract with C, he was no 
longer in a position to grant a new lease. Should that answer 
have been allowed to prevail against B, had not B, when faced 
with the judge’s refusal to add C as a respondent, abandoned 
his claim for a new lease against A? I think not. 

Although a landlord has of course a perfect right to sell 
his own reversion, I cannot bring myself to think that this 
entitles or enables him to flout the rights accorded to the 
tenant by the Act and to say that by such sale he had put it 
out of his power to grant a new lease. 

In my submission, A was not justified in entering into the 
contract of 10th October with C for the sale of the shop 
“with vacant possession.” 

What A’s statement—truly interpreted—clearly meant was 
that, if he had to grant a new lease, lie would render himself 
liable in heavy damages to C for breach of contract. But 
whose fault was that ? And what had the court to do with 
that? That was entirely his own fault and should not be 
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allowed to preclude or in any way prejudice the operation of 
the Act in favour of B; and, in my opinion, it is a great pity 
that B allowed his claim against A for a new lease to drop ; 
for I cannot help thinking that he might well have succeeded 
therein either at the hands of His Honour or at the hands of 
the Court of Appeal. 

I need hardly say that s. 9 of the Act—‘‘ Restrictions on 
Contracting Out ’’—has in this matter no application. That 
only applies where both the landlord and tenant agree to 
contract out. In the present case A was relying on an 
independent act of his own in his effort to escape his liabilities 
under the Act, and, in my submission, for the reasons already 
given, he cannot so escape them. 

3 should have his order for the grant of a new lease and A 
be left to face the action for damages which C would normally 
bring against him for his breach of contract. 

Construing the Act, therefore, as aforesaid, I, for one, see 
no necessity for amendment of the Act in any such regard. 


L. G. H. H.-S. 





COMPANY FORMATION 


FROM time to time we have been asked questions relating to 
the costs involved in the formation of limited liability 
companies, and it may be convenient to deal with a few of the 
points now. 

To give a reliable estimate of these costs is, of course, a 
very difficult matter. Even to suggest the average costs in 
a normal case is a practical impossibility, for there are no 
data upon which one can strike an average, and each case has 
its own particular points which may either increase or decrease 
the amount of the expenses. The costs will, moreover, 
vary according to whether the company is a private or a 
public company, whether it has a share capital or whether it 
is limited by guarantee, whether it adopts Table A or whether 
it has special articles. 

However, be that as it may, we can examine the principles 
upon which the costs are computed and the steps to be taken, 
so that it should not then be too difficult a feat to apply the 
data to a particular case. 

The formation of a limited liability company is non- 
contentious business, so that Sched. 11 of the General Order, 
1882, applies. Attendances will thus be charged at 10s., 
letters at 3s. 6d., unless they are special, in which case a fee 
commensurate with the length and importance of the letter 
will be charged, the drawing of the documents will be charged 
at 2s. per folio and copying at 4d. per folio. The total of the 
profit costs will be increased by 50 per cent. pursuant to the 
Solicitors’ Remuneration Order, 1944. In addition to the 
profit charges there will, of course, be a number of disburse- 
ments, the principal of which will be capital duty, registration 
fees, filing fees, commissioners’ fees, printers’ charges and 
various incidental disbursements dependent on the particular 
circumstances of the case. 

The simplest and most common type of limited liability 
company is, of course, the private company formed under the 
Companies Act, 1948; and of this type the simplest again is 
the private limited company where the provisions of Table A 
are adopted. For the benefit of those who are unfamiliar 


with the details of the Companies Act, 1948, it may be stated 
briefly that attached to the Act are specimen forms of memo- 
randum and articles of association known as Tables A, B, C, 
D and E. Table A is divided into two parts, and Pt. 1 is a 
model form of articles of association in respect of a company 
limited by shares which is not a private company, whilst 
Pt. 2 relates to a private company limited by shares, that is, 


a company which restricts the right to transfer its shares, 
limits the number of its members to fifty and prohibits an 
invitation to the public to subscribe for any of its shares or 
debentures. Table b is a form of memorandum applicable 
to a company limited by shares, Table C is a form of memo- 
randum and articles of association of a company limited by 
guarantee and not having a share capital. Table D is a 
similar form applicable to a company limited by guarantee 
but having a share capital, whilst Table E is a form of memo- 
randum and articles of association of an unlimited company 
having a share capital. 

These forms may be adopted in whole or in part by any 
company, and it may be thought that with these models there 
is little or no necessity for drawing a special memorandum 
and articles of association in any particular case, with its 
consequent increase in the expense, not only of the legal 
charges but of the printing costs. However, useful as they 
undoubtedly are in many cases, it will often be found that the 
models are unsuitable and do not meet the particular require- 
ments of the client, and it will then be necessary for the 
solicitor to prepare a special set of memorandum and articles 
of association to reflect the client’s wishes. It will be observed 
from s. 8 of the Act that the articles of association must be 
printed, and it is customary also to print the memorandum of 
association ; and these two documents, when completed by 
the signatures of the subscribers, must be delivered to the 
Registrar of Companies and the appropriate capital duty and 
registration fees paid. It will be appreciated that the 
drawing of the memorandum and articles of association requires 
specialised knowledge and skill on the part of the solicitor. 

Before turning to the actual costs involved in registering a 
limited company, it will be as well briefly to run through the 
steps leading up to the obtaining of the certificate of incorpora- 
tion in connection, say, with a private limited company. In 
the first place, there are the preliminary interviews with the 
clients who wish to form the company, and these interviews 
are often lengthy and entail a good deal of advice as to the 
requirements of the Act in order to guide the clients in the 
practical application of their wishes. As a result of these 
interviews the solicitor will be able to form an opinion as to 
whether or not it will be possible to adopt the model forms 
set out in Tables A and B of the Act, or whether they can 
be adopted with amendments and, if so, what amendments 
would be necessary to meet the requirements of the clients. 
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It may, however, be found that these requirements are such 
that it will be quite impossible to amend the model forms 
satisfactorily, in which case it will be necessary to draw 
entirely fresh documents which, however, must, in accordance 
with s. 11 of the Act, follow the forms set out in Tables A and B 
as closely as possible. 

The next step is to write to the Registrar of Companies to 
ascertain that the proposed name of the company is available. 
This step is usually taken after the preliminary interviews 
and before the memorandum and articles of association are 
drawn. 

After these preliminary interviews with the clients when 
their particular wishes are carefully noted, the solicitor must 
prepare the draft documents, and there will be further inter- 
views when the draft documents are settled and the contents of 
the various provisions are explained to the clients and they are 
advised as to the effect thereof. The model set of articles set 
out in Table A runs to 136 clauses and it will be apparent, 
therefore, that specially drawn memorandum and articles of 
association will be of considerable length in many cases, 
and that a good deal of time may well be occupied in going 
through these with the clients and advising as to the rights 
and duties arising thereunder. 

When the draft memorandum and articles of association 
are finally settled a clean copy must be made for the printer, 
who will be instructed to strike off a proof print. This latter 
must be carefully examined with the draft, and final amend- 
ments will then be made thereto, after which a print is struck 
for signature and lodging with the Registrar. A proof print 
is then completed by the addition of the names, addresses and 
descriptions of the subscribers and of the witnesses thereto, 
and the printer will then be instructed to strike off the required 
number of completed prints. 

At the same time as the memorandum and articles of 
association are lodged with the Registrar there must also be 
filed certain documents as laid down by the Act. The 
following documents will have to be completed : a declaration 
of compliance, notice of situation of the registered office of the 
company, particulars of directors and secretary (the first 
directors of the company are often, as a matter of convenience, 
named in the articles), a statement of the nominal capital and 
a return of allotments. The last-mentioned document is, 
of course, prepared only after the incorporation of the company 
and when the shares have been allotted. 

In due time, after lodging the completed memorandum and 
articles of association and filing the statutory documents, 
an attendance is made on the Registrar and the certificate 
of incorporation is obtained, and the work of the solicitor 
in the actual registration of the company is concluded. 

Now as to the costs involved in all this. Let us take the 
case of a private limited company in respect of which special 
memorandum and articles of association are drawn, and we 
will assume that these two documents together amount to 
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some 250 folios, which is not an unreasonable length for such 
documents, and that, in addition to the prints required to be 
lodged, some twenty-five are struck off for the clients’ use. 

The first item in a bill of costs would be that of instructions 
for the memorandum and articles of association, and this fee 
would include all the attendances and correspondence necessary 
to obtain the clients’ instructions upon which the documents 
are drawn, and the further attendances to obtain the clients’ 
final approval of the draft. Let us assume that ten guineas 
covers this work. For drawing the memorandum and articles 
of association remuneration at the rate of 2s. per folio is 
allowed by Sched. II, and one copy would be required for the 
clients’ use and one for the printer, both at 4d. per folio. 
The professional fees for drawing and copying the memo- 
randum and articles would therefore amount to £33 6s. 8d., 
whilst the examination of the proof print would amount to 
another {2 1s. 8d. The next step is the preparation and 
completion of the statutory documents, and we will assume 
that two guineas will cover this work and the attendances on 
the printer; whilst another two guineas will cover the 
attendances and correspondence necessary in lodging the 
documents and obtaining the certificate of incorporation, and 
passing it to the client, and advising as to the necessary 
preliminary meeting at which the shares are allotted and 
the company is put on its feet. 

The total of all this amounts to {50 2s. 4d., to which 
50 per cent. may be added, as explained earlier, so that the 
total amount of the legal costs would be £75 3s. 6d. The 
printing and the provision of a seal would probably amount 
to some £50. The capital duty and registration fees vary 
according to the nominal capital of the company, the former 
being at the rate of 10s. per cent. and the latter at £2 where the 
nominal capital does not exceed £2,000, with an addition of 
£1 per £1,000 or part thereof up to £5,000, and 5s. for every 
£1,000 or part thereof over £5,000 up to £100,000. The filing 
fees and the stamp duty on the memorandum and articles 
and the statutory documents amount to £2, irrespective of 
the amount of the nominal capital. 

It will thus be seen that as a rough guide the costs and 
expenses of registering a private company with a nominal 
capital of £3,000, where special memorandum and articles 
of association are drawn of a length of, say, 250 folios, would 
be somewhere in the neighbourhood of £145. 

An important point for the solicitor to remember is that 
in the absence of an express agreement he cannot look to the 
company for the costs of drawing the documents and 
registering the company, and he will have to seek his remedy 
from the persons who instructed him (see Re National Motor 
Mail-Coach Co., Ltd. ; Clinton’s Claim [1908] 2 Ch. 515), 
although the company may take the benefit of the solicitor’s 
work (see Re English & Colonial Produce Co., Ltd. {1906) 


2 Ch. 435). me 


CONSIDERATION AND EQUITABLE ASSIGNMENT OF 
CHOSES IN ACTION—II 


THE cases cited in White and Tudor’s Leading Cases in 
Equity (9th ed., p. 800) in support of the statement that a 
voluntary assignment of a chose in action which does not 
comply with the requirements of the statute, but is valid in 
equity only, will operate as a perfect gift, are three in number : 
Re Patrick 1891) 1 Ch. 82; Re Seaman {1896) 1 O.B. 412; 
and Re Griffin [1899] 1 Ch. 408. But on investigation two of 


these cases turn out to be rather special in character, and it is 
at the least doubtful whether any of them can fully justify 
any proposition so general as that which appears in White 
and Tudor. 

In Re Patrick, supra, P, by a voluntary settlement in favour 
of his wife and her sisters, assigned four debts which were due 
to him, secured by bills of sale, to the settlement trustees, but 
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he received the debts himself and did not pay them over to the 
trustees. On the death of P the question arose whether there 
had been a complete assignment of the debts by P to the 
trustees, or whether P’s estate was entitled to retain the 
amounts of the debts. The settlement made by P contained 
no express assignment to the trustees of the bills of sale upon 
which the debts were secured, but it did contain a power for 
the trustees to sue and give receipts for the sums assigned to 
them. The Court of Appeal affirmed the decision of 
Kekewich, J., who had held that the four debts in question 
had been completely assigned by the settlement, and were 
subject to the trusts thereof. There was no question in this 
case of an effective statutory assignment, no notice having 
been given to the debtors (who had, as has been seen, paid 
to their original creditor the sums due to him), and so on the 
face of it this case would appear to indicate that the court will 
recognise and enforce a voluntary assignment, taking effect in 
equity only, of a chose in action. But the assignees in this 
case (the trustees) had been given the power to sue the 
debtors in their own name, and this is a power which would 
have put them, had they in fact brought an action in P’s 
lifetime against any of the debtors for the recovery of the debt, 
in the same position asa statutory assignee, ie., it would 
have been unnecessary for P to have been joined as a party to 
such an action. The assignment in this case was, therefore, 
of a hybrid nature, and in this important respect it seems to 
bear a greater likeness to a statutory than to an equitable 
assignment. Certainly, taken by itself, the case cannot be 
regarded as an entirely satisfactory prop for the statement 
it is cited to support. 

The reference to Re Seaman, supra, in this context is, with 
all respect to the learned editor of White and Tudor, unin- 
telligible. The case was a bankruptcy case, and the dispute 
was between the assignees by deed of moneys to become due 
to the debtor under a contract with a government department 
and the trustee in the debtor’s bankruptcy. There had been 
two deeds of assignment, but notice of one only, the later in 
time, had been given to the government department concerned, 
and there was a question on the facts whether the later of 
the two deeds cancelled the earlier one or not ; the question 
of law was whether notice to the debtor was equivalent to 
taking possession of the subject-matter of the assignment 
so that, the notice having been given before the assignees had 
notice of their assignor’s bankruptcy, the transaction was a 
protected transaction under s. 49 of the Bankruptcy Act, 
1883 (s.45 of the Bankruptcy Act, 1914), and thus conferred 
upon the assignees in the circumstances a title to the debt 
superior to that of the trustee in bankruptcy. The question 
of valuable consideration did, indeed, arise, since a transaction 
must be supported by valuable consideration to come within 
s. 49 ; but as between the assignor and the assignees there was 
no doubt that the assignments had been made for valuable 
consideration, since the earlier deed was expressed as made in 
consideration of sums of money advanced, and the later, of 
those sums and of further advances. 

In Re Griffin, supra, X endorsed a form of receipt relating 
to a deposit account at his bank with the words “ Pay my 
son,’’ signed the indorsement and handed the receipt to his 
son, who after X’s death went to the bank and received pay- 
ment of the amount in the account. No notice of the assign- 
ment was given to the bank during X’s life. Byrne, J., 
held that there had been a good equitable assignment of the 
moneys in the account on two grounds : (1) following Milroy v. 
Lord (1862), 4 De G.F. & J. 264, X had done everything which, 
according to the nature of the property he wished to assign, was 
necessary to be done to transfer the property to his son, 
and (2) on the principle of Strong v. Bird (1874), L.R. 18 Eq. 315, 
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the son having been appointed an executor of X, if the son’s 
title had in any way been incomplete before he obtained 
probate of X’s will, the grant of probate had cured that 
defect and from that time he was entitled beneficially. 

As to this secondary ground of decision, Strong v. Bird 
was a case of a debtor being released from his debt to the 
testator by appointment as an executor, and there are good 
reasons for holding that the principle of that decision should 
not be extended to donees under an incomplete gift (see 
Re Innes 1910} 1 Ch. 188). But the first part of the decision 
in Re Griffin is, it must be admitted, strictly in point. The 
results of the examinations of the three cases principally 
mentioned above may, then, be summarised as follows: 
Re Patrick is poor authority for the proposition which appears 
in White and Tudor, since the assignment there under 
consideration partook to some extent at least of the qualities 
of a statutory assignment ; Ke Seaman is irrelevant to the 
proposition ; and Re Griffin supports it. This would be 
sufficient to settle the matter in favour of the view that 
consideration is not required to support an equitable assign- 
ment of a chose in action if there were not other indications 
in the books to the contrary, the most important being the 
dictum of Parker, J., in Glegg v. Bromley (1912) 3 K.B. 474, 
at p. 491, where, speaking of the assignment of choses in 
action, he said that for every equitable assignment there 
must be consideration, and that if there is no consideration 
there could be no equitable assignment. 

To the doubt created by Parker, J.’s observation there may 
be added the opinion of Sargant, J., in Re Westerton {1919 
2 Ch. 104. The facts were similar to those in Re Griffin, 
supra. Before his death X handed to G an envelope containing 
a form of receipt for a deposit banking account, but G refused 
it. After X’s death an envelope was found among his papers 
containing (a) the receipt form, (4) a letter to G in which X 
informed her that he desired her to accept the amount on 
deposit in the account in question as some return for her 
kindness to him, and (c) an authority, signed by X, to the bank 
requesting the bank to pay over the moneys on deposit in this 
account to G. No notice of this assignment had been given 
to the bank in X’s lifetime, but such notice was given after 
his death, and it was not disputed in argument that the 
omission to give notice in X’s lifetime was of no consequence 
so long as notice was given before action brought, it being, 
apparently, conceded that such notice was sufficient for the 
purpose of s. 25 (6) of the Judicature Act, 1873 (now s. 136 
of the Law of Property Act, 1925). Sargant, J., held that there 
had been a good assignment of the moneys on deposit under 
the statute, and that the question of lack of consideration 
did not, therefore, arise. 

Whether this decision is sound or not is, for the present 
purpose, beside the point: there is clearly something to be 
said for the view that, if notice to the debtor was a necessary 
ingredient in the assignee’s case, reliance on such a notice 
given after the assignor’s death runs counter to the principle 
that equity will not perfect an imperfect gift ; but this is a 
matter which does not arise in the course of the inquiry now 
being undertaken. What is relevant is that, in the course of 
his judgment, Sargant, J., gave it as his view (p. 111) that 
apart from the statute the want of consideration would have 
been fatal to G’s claim, but that the statute had improved the 
position of the assignee of a chose in action who satisfied 
the words of the section, and enabled such an assignee to 
enforce his assignment whether it was supported by considera- 
tion or not. 

The conclusions to be drawn from these and one or two other 
cases will have to wait till next week. 
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“LET AS A SEPARATE DWELLING”: 


THE nursery rhyme character who lived in a shoe would, 
in real life as lived to-day, soon find or be shown a way out 
of her difficulties. Inspectors concerned with public health, 
housing, overcrowding, child welfare, town and country 
planning, etc., would between them speedily convince her 
that she just couldn’t do that sort of thing. Her position may 
have been very different in many respects from that of the 
defendant in the recent case of Whitty v. Scott-Russell [1950] 
1 All E.R. 884 (C.A.) ; but the question in issue in the latter, 
whether certain premises were a dwelling-house, might well 
arise in some proceedings brought against the heroine of the 
nursery rhyme. 

The analogy is admittedly a weak one ; in the recent case 
the answer to the question depended on considerations of 
actual and contemplated use, and the contemplation would 
be at the most that of the parties to a tenancy agreement. 
In the hypothetical proceedings the nature of the structure 
would play an all-important part, and it is perhaps curious 
that among the many authorities produced by the definition 
of “‘ dwelling-house’”’ in the Rent, etc., Restrictions Acts 
very little attention has been paid to the consideration of 
what those who built the house under discussion meant it to be. 
In one of the earliest decisions, the leading case of Epsom 
Grand Stand Association, Ltd. v. Clarke (1919), 63 Sov. J. 642 
(C.A.), Bankes, L.J., said “If an agreement were to let premises 
as a barn the tenant, even though he lived there, could not be 
heard to say that they were let as a dwelling-house’”’; the 
learned lord justice did not say that a barn could not be a 
dwelling-house. In Callaghan v. Bristowe (1920), 89 L.J.K.B. 
817, Lush, J., ridiculed the idea that a large warehouse 
including a few rooms for a caretaker would be let as a 
dwelling-house, and in Macmillan & Co., Ltd. v. Rees (1946), 
62 T.L.R. 331 (C.A.), permission to sleep in offices was held 
not to make them a dwelling-house ; but again in both these 
cases, nothing was actually said about what the buildings 
had been designed for. 


A question of this nature may yet arise, because the 
definition of ‘‘ dwelling-house ”’ now contained in the Rent, 
etc., Restrictions (Amendment) Act, 1933, runs: “a house 
let as a separate dwelling or a part of a house being a part so 
let,”” so it may be fortuitous that argument has so far been 
confined to the meanings of “let as’”’ and “ separate.” If a 
case should arise in which the apparent intended function as 
suggested by structure and design were relied on, we should 
very likely hear of a decision on quia timet injunctions reported 
long before the Rent Acts were passed (Worsley v. Swann 
(1882), 51 L.J. Ch. 576 (C.A.)).. The defendant in that case 
had bought land with knowledge of a restrictive covenant 
that any building or erection which might be built or erected 
on any part of the premises should not be used otherwise than 
as and for the purposes of a private dwelling-house ; he not 
only began to build a circus, but agreed to let it to a third 
party on its completion ; the plaintiff, vendor under the deed 
containing the covenant, obtained an injunction restraining 
the defendant from building what he was building ; on appeal, 
it was argued that he could build what he liked ; the court 
held that the injunction was “‘ in its present form erroneous,” 
and the matter was then settled amicably. Note that it was 
not necessary to argue that one could live in a circus if one 
liked . . 

But the point in issue in Whitty v. Scott-Russell may be 
said first to have come under notice in Langford Property Co., 
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Ltd. v. Goldrich {1949} 1 K.B. 511 (C.A.), when the plaintiffs 
(does their memorandum of association specify “ the elucida- 
tion of the Rent, etc., Restrictions Acts ”’ ?) failed to establish 
that two physically separated flats (not even contiguous, 
though in the same block) were outside the Acts as not being 
a house let as a separate dwelling or a part of a house being a 
part so let. The emphasis in that case might be said to 
have been on noun and adjective (‘‘ dwelling-house ’’ and 
“separate ’’); in a case which followed not long after, Wolfe 
v. Hogan (1949) 2 K.B. 194 (C.A.), the meaning of “let as ”’ 
was the important factor. It was held-—-one might say 
once again, but perhaps more definitely-—that when deciding 
whether a house or part of a house was let as a dwelling the 
court must (a) consider the purpose of the letting, but (0) if the 
agreement contained an express provision as to that purpose, 
it was unnecessary to look further. 

The joint effect of these two decisions made itself felt in 
Whitty v. Scott-Russell, a claim for the possession of a property 
consisting of a house and cottage (contiguous but without 
internal communication) plus a garden. The cottage had been 
sub-let by the tenant from the start (the original letting was 
in 1937 and was for three years, after which the tenant had 
held over), and this circumstance enabled the plaintiff to put 
up a strong case for distinguishing Langford Property Co., Ltd. 
v. Goldrich, supra, for in that case the tenant had taken the 
two flats because one would not suffice for himself and his 
family and “ he therefore took the two flats and made those 
two flats his home,”’ as Somervell, L.J., put it. We all know 
that the purpose of the legislation is to protect tenants in 
their homes, etc. But the 1937 tenancy agreement (control 
did not affect the property then) described the parcels as a 
““messuage or dwelling-house and cottage with the garden 
and land thereto belonging ’”’ and referred to an attached 
plan; the tenant covenanted to repair ‘‘ the premises ’’ and 
to use, not to sub-let, “the premises as and for a private 
dwelling-house only,” etc., and this was, in view of Wolfe v. 
Hogan, supra, held to clinch the tenant’s argument. 

As so often happens in these cases, one is left with the feeling 
that the result may not have been exactly what Parliament 
intended. Wolfe v. Hogan essentially re-affirms, as we have 
seen, a principle first stated in Epsom Grand Stand Association, 
Ltd. v. Clarke, supra; and later re-stated, inter alia, in 
Barrett v. Hardy Bros. (Alnwick), Ltd. [1925| 2 K.B. 220: 
“The important matter is the rights under the lease, not the 
de facto user’ (Scrutton, L.J.). But the Epsom Grand Stand 
case was fought on and disposed of the suggestion that when 
premises were used for two purposes the ‘“ dominant ’’ user 
should determine their status; and Barrett v. Hardy Bros. 
(Alnwick), Ltd. concerned apportionment. In Wolfe v. Hogan 
the court considered, it is true, the possibility of a change of 
user after the term had commenced, accepted by the landlord, 
and, whether or not there was a prohibition, then there “ might 
be inferred a contract to let as a dwelling-house, although 
it may be a different contract in essentials from the contract 
which was originally made and expressed.” As the cottage 
in Whitty v. Scott-Russell had been sub-let all along (any 
breach of the covenant against alienation being waived) the 
plaintiffs could not rely on this dictum ; and it may well be 
that the operation of the “‘ rights under the lease ”’ principle 
prevented them from establishing, with the possible assistance 
of Day v. Waldron (1919), 88 L.J.K.B. 937, that the property 
had not been let as a dwelling-house—transferring the 
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emphasis to yet another, and that the shortest, word in the 
definition. 

Parliament seems sometimes to assume that every tenancy 
agreement determines user; and if the above-mentioned 
principle is to apply without further qualification, we may one 
day find a landlord of property affected, as far as rent is 
concerned, by the Housing Act, 1936, s. 2, issuing his tenants 
with rent books on the covers of which some such phrase as 
the fo lowing is printed: ‘‘ The premises to be used as offices 
for, if you like, as a warehouse, or a circus] only.” We 
know from Maley v. Fearn (1946), 91 Sor. J. 67 (C.A.), and 
other cases recently mentioned in the ‘‘ Notebook ’’ of 
22nd April (94 Sor. J. 250), that the result may be a tenant’s 
covenant or even a condition. One day a window-sash 
breaks, the landlord ignores complaints, the tenant and his 
family suffer illness through lack of ventilation, and the 
tenant brings an action based on the section. Defence: 
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granted that the premises are a house and let at a rent not | 
exceeding £40, or {26, as the case may be, there is no contract | 
for letting it for human habitation: quite the reverse ! 


Perhaps just by way of showing that the much-abused 
Parliamentary draftsmen are not always, or do not necessarily 
remain, out of touch with life I may refer to the Agricultural | 
Holdings Act, 1948, s. 2 (1), designed to dispose of the law 
laid down in Land Settlement Association, Ltd. v. Carr (1944) 
K.B. 657, and to ensure that, in general, an agreement to let 
or license use of agricultural land shall create a term 
of at least two years. A proviso which saves certain 
contracts of agistment, etc., does speak of agreements made 
“in contemplation ”’ of the use of the land only for, etc., and 
I suggest that the difficulties discussed above were visualised 
and that the “ rights determined by lease ”’ principle would 


not apply in these cases. 
R. B. 


PRACTICAL CONVEYANCING—XIII 


RECTIFICATION OF AGREEMENTS 

Mr. R. E. MEGARRY has recently written that: “In the case 
of actions concerning land and agency, many reportable cases 
appear in the Estates Gazette, and in the Estates Gazette alone ”’ 
(Law Quarterly Review, April, 1950, p. 255). No apology 
is, therefore, necessary for frequent references in these notes 
to cases appearing only in that periodical. Whether the case 
of George Cohen, Sons & Co., Ltd. v. Docks and Inland 
Waterways Executive, Estates Gazette, 8th April, 1950, p. 290, 
is ‘‘ reportable ’”’ may be a matter of opinion, but in any case 
solicitors engaged in the drafting of documents would be 
well advised to study it. There are many cases in the weekly 
issues of that journal about which it would be as well if 
the profession could declare, in words which will be recognised 
by many, that it ‘“‘ doth read for example of life and instruction 
of manners ; but yet doth it not apply them to establish any 
doctrine.” 

In the case mentioned certain premises at Regent’s Canal 
Dock were leased in 1924 by the predecessors of the Executive 
to the company. That lease, which expired in 1945, provided 
that the lessors were liable to repair the quay walls. During 
the course of negotiations for a new lease the secretary to the 
then intending lessors stated that “‘ the terms and conditions 
contained in the present lease to be embodied in the new 
lease where applicable.”” A new lease was in due course 
executed which contained a term the effect of which was to 
put the obligation to repair and maintain the quay walls on 
the lessees, and the matter became important when, in 1945, 
one of the quay walls collapsed. 


The lessees founded their claim for rectification by the 
insertion of a clause placing on the lessors the obligation of 
repairing and maintaining the quay walls, on the ground 
that there was a common mistake in that the lease executed 
in 1943 failed to give effect to the common intention of the 
parties. There was a second ground of claim but the court 
decided that this depended on an allegation of fraud which 
was not proved, and so it is not relevant to the present 
discussion. The case for the lessors was that the alteration 


in the lease of 1943 throwing the burden of repair on to the 
lessees was not the result of a mutual mistake as was claimed, 
but that it was plainly and openly stated in the draft of the 
new lease, which the lessees had accepted, that the burden of 
repair had been shifted. 


In the Court of Appeal, the Master of the Rolls said that 
he regarded the lease as a record of completed negotiations, 
both parties regarding all questions between them as settled 
and determined. His lordship formed the view that there 
was one mistake common to both parties, namely that at the 
material date both parties omitted to observe that under the 
1924 lease the lessors were under a liability to repair the 
quay walls. On these grounds the court affirmed the judgment 
of Vaisey, J., that the lessees were entitled to rectification. 


Most solicitors are frequently engaged in the drawing up of 
formal agreements on the basis of terms appearing from earlier 
documents such as correspondence between the parties. It is 
often apparent that new or amended terms would be in the 
interests of a client, and there is a temptation to introduce 
them into a draft and hope that they will be accepted by the 
other party without comment or objection. The case under 
discussion shows that such a course of action may be dangerous | 
in that it may give grounds for an action for rectification. 
There seems to be a clear distinction between a case in which | 


the terms are still under discussion and one in which they | 


have been substantially agreed and the purpose of the formal | 
agreement is to put them into satisfactory form. The insertion | 
of proposed terms in a draft which is to be approved by the 
other party seems to be a perfectly proper way of arriving at | 
agreement on those terms. On the other hand it is not, t 
apparently, wise for a solicitor to insert in a draft a provision | 
varying in any way a term on which agreement has previously 
been reached by the parties without drawing attention to the 
change which is being made. If this is not done, and the 
other party does not realise the significance of the change, he 
may be able to obtain rectification on the grounds on which the 
lessees obtained rectification in Cohen v. Docks Executive. 
J.G.S. 
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; DIVORCE ON THE ISLANDS very convenient and efficacious procedure is known as the 
ia THE residential amenities of the Channel Islands do not Clameur de Haro and if the Normans had been so thoughtful 
“~ depend entirely on their scenic celebrity. Their fiscal 8 to transplant it safely and permanently to our shores, 
wy advantages have long been a magnet to the moneyed fugitive 9n¢ may shrewdly assume that our own little island would 
ural from taxation and a tantalisation to the Chancellor of the be a lot farther off than it is from being the bureaucrat’s 
law Exchequer. Since austerity closed in here, their gastronomic Wish fulfilment. Utter the magic formula and the work 
944) attractions have challenged odious comparisons with the objected to must stop at once. Disobedience is punishable 
» let messes of pottage and other unpalatable scraps to which with twenty-four hours’ confinement in the lower dungeon 
erm Britannia appears to have become almost resigned. Fugitives of the castle. lhe objector must immediately inform the 
‘ide also from the petrol engine can find in Sark the horseless Bailiff, as civil head of the island, and register the complaint 
ade carriage still unknown. The one faint but perhaps rather at the Registrar's office. Within the next twelve months 
nee quaint shadow touristically on these happy isles was that, either side may bring an action against the other and till 
‘sed unlike some other small places where they boost the travel the court has given its decision the work objected to must 
rs traffic with a special line of easy divorce decrees, the notion Temain in abeyance. No application, you see, for an interim 
of divorce as an economic asset had never occurred to them ‘!§Junction; no preliminary wrangling in the Chancery 
at all, whether for the natural born or the residentially qualified Division ; no chasing the judge (if it be vacation time) to 
3. denizen within their shores. But time marches on and _ the byre of his farm in Wiltshire or to the far end of Southend 
under its new divorce law Jersey has lately heard the marriage _ P!€T- It’s like the wish in a fairy tale. Maybe something 
knell with the granting of its first decrees. After two years 0D these lines might be grafted on to the White Book as a 
of acrimonious debate the Bill became operative on 15th March Start to answering the long drawn out cry for swifter and 
in the face of fierce opposition. By the time the first cases Simpler High Court justice. 
were heard nineteen petitions had been filed but by some 
the secret process of mass observation not specifically divulged, PRIVY COUNCIL BALANCE SHEET 
1ed, the ubiquitous statisticians have calculated that one in fifty poi i. ial noe 
the Py = ~eabaaygae> : ’ BETWEEN the new divorce law and the revival of the old 
of the island’s families, viz., 2 per cent. or 300 couples, want yo. 7 FRB ROR is phat Ch 1 Tel are 
n of ee Mie BR Ble, oe Maan te ae saan ad th will Haro call, it seems possible that Channel Island litigation 
i fresh start, bu 1e 1dea of divorce 1s so new that it wi ee : 
be scmme time before the fullest advantage is taken of the might blossom sufficiently to provide a little additional 
; ne gu er oe Sor ee occupation for the Privy Council Judicial Committee which 
hat opportunity to seek freedom.” The two historic first suits 44, sealing iis-teutiaie suemeen ak culaiiiimmmenk Mvclads f 
: were undefended, but the new machinery was not yet warmed 77.) penne. flea, saa emg Bag diet Bb aes 
ms, ; ? aaa late. The departure of Pakistan from the fold was almost 
alae iia . I I 
led up. In London (save before a particularly reluctant or difficult a Vin: Cae ok «tae 4 aggre one - 
: ; f a dash for the exit-—decision of the Con- 
ere judge) they might have been calculated to last five minutes tiie Kanieatiies $20 Aussi: lula the taticiad 
. each. In Jersey they took almost an hour and a half. c oe ee rey ee aged poops Pay Ju a 
the tao Committee abolished as from midnight on 30th April, its 
the : : jurisdiction being transferred to a new Federal Court. There 
the CALL OF HARO is some conjecture that an anxiety to keep its own criminals 
ent SINCE the war, with this and other changes, the Channel in its own hands may perhaps have been sharpened in 
. Islands are tentatively stretching out a toe, feeling for a Pakistan by the success which has attended some of the appeals 
of foothold in the twentieth century, but another foot remains in criminal matters from other British territories. Anyhow, 
lier firmly planted in the tenth or thereabouts. Transfer, in so far as the Judicial Committee was concerned, Pakistan 
t is imagination, this happening to Balham or Holborn. Scene: did not make a heavy contribution to the lists, four or five 
the a public highway adjacent to private property. Enter at most. With the ending of the South African Appeals 
ace three workmen of the Water Board who commence the a month before, and the earlier withdrawal of Canada and 
the operations of their calling. Enter now the owner of the pro- India, a certain leanness was forecast, but apparently there is 
der perty, one Hugo, with gestures of dissent. Hugo (falling on his plenty of work for the present. Litigation initiated before 
as knees) : “‘ Haro, Haro, Haro. A l'aide, mon prince; on me Canada’s departure can provide appeals for two or three 
on. fait tort!’’ He recites the Lord’s Prayer. Exeunt Water more years, while some heavy work from Australia promises 
ich Board workmen. The scene in fact is Guernsey. This to require protracted attention shortly. Never say die. 
ey § RICHARD ROE. 
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ion | 
the [The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 
= Enquiries and Searches before Contract accompany applications and searches, and sending out search 
on Sir,—It appears to me that it is becoming increasingly CeTtificates. st — 
sly | important that some kind of agreement should be devised During the whole of this time there is nothing between 
he binding vendors and purchasers of houses and land during the parties more binding than their desire to sell and buy, 
he the time that enquiries and searches are being made by @Nd the whole of the work a be wasted by ~~ “0 — 
“a the purchaser’s solicitors. of —. iow iat wine : oT me nity : o* ~ y 
the The present position is most unsatisfactory. weslceors Stamp e, TEES SE KERRORERES RET STEEN oe 
ve. Enquiries on draft contracts are almost assuming the Te@son for delay. . . 
character of requisitions on title (so that the solicitors are A client who found a sale thus fall through would not 
doing more than half the work of deducing and investigating be pleased on being presented with a substantial item bill of 
_ title before contract) and local councils and _ planning costs. ee 
_ authorities take a long time replying to enquiries which London, E.C.4. LER: 
mn SOCIETIES 
nic 5 The annual dinner of the WortTHING Law SoctEty was held on Mr. R. H. W. Pearless. The toast of “ The Bench and the Bar ”’ 
Zs 21st April. Among the guests was Sir Roland Burrows, K.C., © was proposed by Mr. R. V. Stapleton and replied to by Sir 
‘ Chairman of West Sussex Quarter Sessions, who proposed the toast — Reginald Sharpe, K.C., Deputy Chairman of West Sussex Quarter 


of “ The Society,’”’ which was replied to by the President, Sessions. 
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NOTES OF CASES 


COURT OF APPEAL 
RENT RESTRICTION: HUSBAND’S SURRENDER 
OF TENANCY: WIFE’S POSITION 


Middleton v. Baldock 
Same v. G. B. Baldock 
Evershed, M.R., Denning and Jenkins, L.JJ. 
2nd March, 1950 
Appeals from Bedford County Court. 


The defendant in the first action, the statutory tenant of a 
house, deserted his wife, the defendant in the second action. 
She remained in possession of the matrimonial home. In the 
plaintiff landlord’s action against him for possession the 
tenant filed an admission of the landlord’s immediate right 
to it. The county court judge made an order for possession 
in the action which the landlord brought against the wife. 
She obtained leave to be joined as defendant in the 
action against the husband, and now appealed in both 
actions. 

EVERSHED, M.R., expressed disapproval of the course 
which had been taken, whereby the two actions had been 
brought separately and then kept separate by the judge 
instead of being brought as one action against husband and 
wife, or later consolidated. 


Tke court clearly had jurisdiction to make an order for 
possession of premises within the Rent Restriction Acts on 
any of the grounds specified in those Acts. If the tenant 
chose to admit the truth of the allegations on which the 
landlord’s claim was founded, being allegations of grounds 
within the Acts, then the court could accept those admissions 
as sufficient to found its jurisdiction to make an order for 
pcssession, and need not itself investigate the truth of all 
the facts alleged and admitted. Further, if the tenant 
went out of possession altogether, delivering possession up 
to the landlord, there was nothing to prevent the latter from 
taking advantage of that act and going into possession 
himself. Those instances did not apply here. The actual 
individual in possession of the house was the tenant’s wife. 
Beyond doubt she was rightly there vis-d-vis the tenant, her 
husband. It had been argued for the landlord that, in view of 
recent legislation emancipating married women from their 
shackles in respect of property, it was no longer true to say 
that a wife was in possession of her husband’s house as his 
agent. He did not accept that: as the wife of the tenant, 
the defendant had a right to be in possession of the house and 
to the enjoyment of any rights which her husband possessed, 
contractual or statutory. Matters might be different if the 
wife had wronged her husband. Since the wife here, however, 
was rightly in possession of the house on her husband's 
behalf, his admission that the landlord was entitled to 
possession and that it would be delivered up was futile. The 
offer to give up possession was one which the husband was 
quite unable to perform. He could only give up possession 
to the landlord by getting the court to order his wife to go 
out of possession, or by forcibly ejecting her. It followed 
that possession of the house had not in fact been given up 
by the tenant, and that the landlord was only entitled to it 
on one or other of the grounds specified in the Acts. That 
had not been established. The mere assertion by the landlord 
of a claim to possession admitted by the tenant was not 
sufficient. Brown v. Draper |1944) K.B. 309, and Old Gate 


Estates, Ltd. v. Alexander (1949), 93 Sot. J. 726; 65 T.L.R. 
719, were distinguishable. 
DENNING and JENKINS, L.]J., agreed. 
APPEARANCES : Heathcote-Williams, K.C., and R. Bernstein 
(Gregory, Rowcliffe & Co., for Halliley & Morrison, Bedford) ; 
Sabin (Burgess & Chester, Bedford). 
(Reported by R. C. CaLBurn, Esq., Barrister-at-Law.} 


Appeals allowed. 


POOR PERSONS’ COSTS: WIFE’S 
OUT-OF-POCKET EXPENSES 


Huntingford v. Huntingford 
sucknill and Denning, L.JJ., and Roxburgh, J. 
13th March, 1950 
Appeal from Mr. Commissioner Blanco White, K.C. 


The appellant sought a decree of divorce from her husband 
for cruelty, and he from her for desertion. Both were poor 
persons. The commissioner held that he had no jurisdiction 
to order the husband as a poor person to pay the wife’s out- 
of-pocket costs. The wife appealed. 

BUCKNILL, L.J., said that it had been argued for the wife 
that the ordinary rule was to give a poor person wife her 
out-of-pocket expenses, if she were successful, against her 
poor person husband. In his experience, that was the usual 
order, but the commissioner had apparently not taken that 
sufficiently into consideration. He had said that, unless there 
were special circumstances, a poor person paid no costs, 
whether to a poor person or to an ordinary litigant. He (his 
lordship) read that as meaning that the Poor Persons Rules, 
rr. 28 (1) and 31B (2), prohibited a judge from granting to a 
successful wife any costs unless there were special circum- 
stances. It was clear from Olds v. Olds [1948] P. 282 that 
r. 28 (1) gave the court an absolute discretion to grant to a 
successful poor person costs against another poor person. 
The commissioner had apparently read into r. 28 a limitation 
in respect of special circumstances referred to in r. 31B (2). 
By so doing he had wrongly fettered the absolute discretion 
of the judge under r. 28. The commissioner had confused his 
mind by trying to read the two rules together. It would be a 
great pity if a judgment should be allowed to stand which 
seemed to indicate that, unless there were special circumstances 
which justified a special order, a poor person wife was not to 
recover her out-of-pocket costs from her poor person husband. 
The wife must be allowed her out-of-pocket expenses. 

DENNING, L.J., and Roxsurcu, J., concurred. Appeal 
allowed. 

APPEARANCES : Tyndale, K.C., Crispin and Stukey (P. B. 
Topham, Law Society Services Divorce Department) (wife) ; 
Middleton, K.C., and Arnold-Baker (FF. N. W. Lockyer, Law 
Society Services Divorce Department) (husband). 

(Reported by R. C Catsurn, Esq., Barrister-at-Law.]) 


RENT RESTRICTION: ALTERNATIVE 
ACCOMMODATION 
Parmee v. Mitchell 
Evershed, M.R., Somervell and Jenkins, L.JJ. 
17th March, 1950 
Appeal from West London County Court. 


The tenant of a dwelling-house within the protection of the 
Rent Restriction Acts sub-let the upper part of it, reserving 
for his own use the lower part. Subsequently, the sub-tenant 
purchased the house, and then, as landlord, served notice to 
quit on the tenant, offering him as suitable alternative accom- 
modation the lower part of the house which the tenant was 
occupying on the date of the service of the notice to quit. 
The county court judge ordered the tenant to give up posses- 
sion of the house, subject to the landlord’s granting the 
tenant as alternative accommodation the part of the house 
which he already occupied. The tenant appealed. 

Jenkins, L.J., said that the defendant argued that the 
judge’s order did not in fact lead to any alteration in the 
physical possession of the premises but merely strengthened 
the landlord-sub-tenant’s position in point of title, depriving 
the tenant of his chances of extending his accommodation 
by obtaining possession on one or other of the statutory 
grounds of the upper part of the house against the landlord 
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as his sub-tenant. Superficially it seemed absurd to make an 
order for possession subject to alternative accommodation 
being provided and to treat as alternative accommodation 
rooms already occupied by the tenant, thus, in effect, cancelling 
the operation of the order for possession. That difficulty was 
only superficial; true, the tenant was only in occupation 
of the lower part of the house ; but he was nevertheless in 
possession of the whole. The landlord had no option but to 
make a claim for possession extending to the whole of the 
premises. That was the only way in which he could determine 
the tenant’s interest. The alternative accommodation offered 
was not simply the identical premises of which the tenant was 
in law in possession, but the part of the house of which he was 
in actual physical occupation and which represented the only 
part of it really necessary to provide the accommodation 
which he wanted. The lower part of the house could therefore 
properly be regarded as alternative accommodation, although 
it was part of the entire house of which the defendant was 
in possession. The appeal must be dismissed. 

EVERSHED, M.R., and SOMERVELL, L.J., agreed. 
dismissed. 

APPEARANCES : C. Hodson (Parfitt, Cresswell & Williams) ; 
R. Willis (Willis & Willis). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Appeal 


LANDLORD AND TENANT: ANNOYANCE TO 
ADJOINING OCCUPIERS 


Frederick Platts Co., Ltd. v. Grigor 
Bucknill and Denning, L.J., and Hodson, J. 
28th March, 1950 


Appeal from Marylebone County Court. 


The plaintiff landlords claimed, under s. 5 (1) (6) of the Rent 
Restrictions Act, 1920, possession of a flat occupied by the 
defendant as a statutory tenant on the ground of conduct 
alleged to be a nuisance or annoyance to adjoining occupiers, 
the chief complaint being that the tenant solicited men passing 
in the street and invited them into the flat for immoral 
purposes. The county court judge dismissed the action 
because, in the absence of evidence that anyone had been 
annoyed by what the tenant was doing, he could not, he said, 
infer that it was an annoyance. The landlords appealed. 

BUCKNILL, L.J., said that the county court judge had 
misdirected himself to the extent that he had said that he 
could not draw the inference in question. But the matter 
was one of fact for him and the court could not interfere with 
his decision. 

DENNING, L.J., said that there was ample evidence that 
the tenant was a common prostitute, using the premises 
for her trade. It was clear that the landlords could not 
have prosecuted her because, by a strange feature of the 
law, if one woman used her premises for the purposes of 
her immoral trade she was not guilty of the offence of keeping 
a brothel. Therefore the tenant was not within the criminal 
law. He did not know whether the Legislature had realised 
that fact when drafting s. 5 (1) (6). It could not, therefore, 
be said that the landlords ought to have prosecuted the 
tenant, for the only way in which they could get possession 
was by proving that she had been guilty of conduct causing 
nuisance or annoyance to adjoining occupiers. The judge 
had held that, unless he had evidence from adjoining occupiers 
who had suffered nuisance or annoyance, he could not interfere. 
Although it was desirable in an ordinary case to call the 
adjoining occupiers as witnesses, it was not absolutely 
essential; and in his opinion the judge could reasonably 
have inferred that adjoining occupiers would be and were 
annoyed. The judge had misdirected himself in point of 
law, and if it had been left to him (the lord justice) he would 
have been in favour of a new trial, for he thought that it 
would be unfortunate if that court made it difficult for a 
landlord to obtain possession of premises which were being 
used for immoral purposes. 
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Hopson, J., agreed that the appeal should be dismissed. 
Appeal dismissed. 

APPEARANCES: Sir Shirley Wort/ington-Evans and 
R. J. Harvey (Trower, Still & Keeling) ; Elson Rees (Harry 
Myers & Co.). 

(Reported by R C. CaLsurn, Esq., Barrister-at-Law.] 


CATTLE ON HIGHWAY: CYCLIST INJURED 
Wright v. Callwood 
Cohen, Asquith and Denning, L.J J. 


3rd May, 1950 

Appeal from Crewe and Nantwich County Court. 

The defendant, a farmer, owned a farm on one side of a 
public highway, and occupied a field on the opposite side. 
He went to the field to fetch two calves which he had there, 
and drove them out of the field, across the road, and up the 
drive, which was 17 yards long, leading to the farmyard. 
A lorry, collecting eggs, was calling at the farm at the time, 
and, as the calves came up the drive, it was started. The 
resulting noise startled the calves, which rushed back into the 
road, and knocked the plaintiff off her bicycle. She brought 
an action in respect of her injuries. The county court judge 
awarded her {45 damages, and the defendant appealed. It was 
contended for him that, as the law now stood, there was no 
duty on the owner of animals to keep them off the highway, 
and that as no duty had been broken the defendant could not 
be held to have been negligent ; alternatively, that damage 
caused by animals blundering on to the highway was too 
remote to support a claim. It was contended for the plaintiff 
that the defendant was under a duty to use reasonable care 
not to allow the calves to dash on to a highway; and, 
secondly, that where a person had been driving animals along 
a highway on to private land, his duty was not finished until 
he had put them into some secure place. 

CoHEN, L.J., said that, apart from special circumstances, 
there was no duty on an owner of animals to prevent them 
escaping on to the highway. The county court judge had 
held that special circumstances existed on the ground that 
the defendant knew that the lorry was in the yard and might 
be started at any moment. But there was no evidence on 
which he could base that finding, and there appeared to be no 
justification for it. No special circumstances were shown, 
and in his view the appeal should be allowed. 

AsguiTH, L.J., agreed. : 

DENNING, L.J., dissenting, said that the question was what 
was the proper inference to be drawn from the facts. There 
was a general duty to use reasonable care to avoid all acts 
which could be reasonably foreseen as likely to cause injury 
to one’s neighbour. In the present case the duty did not 
stop at the moment when the calves left the highway, but 
continued until they could be safely tied up. The fact that 
the yard into which the calves were being driven belonged 
to the defendant himself made no difference. It was still his 
duty to use reasonable care. Appeal allowed. 

APPEARANCES: Berryman, K.C., and D. Braoin (Lovell, 
Son & Pitfield, for Walker, Smith & Way, Chester) ; Evic 
Mills (Rider, Heaton, Meredith & Mills, for Bellyse & Eric 
Smith, Nantwich). 

(Reported by R. C. Cataurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
CHARTERPARTY: DANGEROUS CARGO 


Chandris v. Isbrandtsen-Moller Co. 
Devlin, J. 6th March, 1950 

Special case stated by an arbitrator. 

A charterparty made between a shipowner, whose personal 
representative the plaintiff was, and the defendant charterers 
excluded the carriage of cargo consisting of ‘‘ acids, explosives, 
arms, ammunition or other dangerous cargo.”’ It incorporated 
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s. 4 (6) of the U.S.A. Carriage of Goods by Sea Act, 1936, 
whereby if goods of an inflammable nature, loaded with the 
knowledge of the master, become a danger they may be 
landed at any place by the carrier. Turpentine was loaded in 
the chartered vessel in America with the knowledge of the 
master and as part of a general cargo. While she was being 
unloaded at Liverpool the port authorities, because of the 
turpentine, ordered the vessel to move out of dock and 
unload into craft in the Mersey, the stipulated lay days being 
exceeded by an extra sixteen days through the resultant 
delay. The plaintiff claimed demurrage, damages for deten- 
tion of the vessel at Liverpool, and interest. (Cur. adv. vult.) 

DEVLIN, J., reading his judgment on questions left by the 
arbitrator, said that he was of opinion, applying the principle 
in Anderson v. Anderson 1895) 1 Q.B. 749 (which concerned 
a settlement) to a commercial document, that the general 
words “‘ other dangerous cargo’”’ were to be considered in 
their natural meaning and not as restricted by the ejusdem 
generis rule unless the context required it, which was not the 
case, so that the turpentine was a dangerous cargo. Next, 
the shipping of the turpentine, even though with knowledge 
of the master and having due regard to s. 4 (6) of the Act of 
1936, was a breach of the charterparty giving a right to 
damages. By the failure to furnish a contract cargo the 
charterers had broken a fundamental term of the charter- 
party, which gave the shipowner a right to rescind. As, 
however, he had chosen to affirm, he had the remedies resulting 
from breach of warranty. He (his lordship) thought, applying 
Inverkip Steamship Co. v. Bunge |1917) 2 K.B. 193, that the 
demurrage clause was applicable to detention of the ship 
whether resulting from failure to unload in the stipulated 
time or from breach of the primary obligation to provide a 
contract cargo, and that the shipowner’s remedy was accor- 
dingly not in damages at large but under the demurrage 
clause. Finally, following Podar Trading Co., Lid., Bombay 
v. lvangois Tagher, Barcelona {1949} 2 K.B. 277, he would 
hold that the arbitrator had no power to award the shipowner 
interest on the sum adjudged due to him. 

APPEARANCES: Mocatta and Michael Holman (Holman, 
Fenwick & Willan); A. J. Hodgson and G. N. W. Boyes 
(Lightbounds, Jones & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


SUPERANNUATION FUND: “ LOCAL 
AUTHORITY CONCERNED ” 
Walter v. Eton Rural District Council and Others 


Lord Goddard, C.J. 13th March, 1950 

Action. 

The defendant rural district council were of opinion that 
the plaintiff, an employee of theirs, was entitled to a super- 
annuation allowance on his retirement through ill-health. 
The defendants, Buckinghamshire County Council, thought 
otherwise. The plaintiff's appeal to the Minister of Health 
was dismissed. He therefore brought this action for a 
declaration that he was entitled to an annual superannuation 
allowance under the Local Government Superannuation Act, 
1937. By s. 35 of that Act, ‘‘ Any question concerning the 
tights or liabilities of an employee of a local authority . . . 
shall be decided in the first instance by the authority con- 
cerned, and, if the employee is dissatisfied with any such 
decision or with the authority’s failure to come to a decision, 
shall be determined by the Minister, and the Minister’s 
determination shall be final.” 

Lorp GopDARD, C.J., said that it was argued for the 
county council that the question whether the plaintiff was 
entitled to an allowance was to be decided by them by reason 
of s. 35 of the Act of 1937. The scheme of the Act was that 
a fund out of which such allowances were to be paid was to be 
established by the county council, who became the 
“administering "’ authority. The “authority concerned ”’ 
in s. 35 of the Act meant the authority who were to administer 
the fund. The body who had the duty of paying must 


determine whether the employee in question had a right to be 
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An appeal lay from the decision of the county council 
Minister. He (his lordship) could not decide the 
question. The action failed. Judgment for the defendants. 

APPEARANCES: Harold Williams, K.C., Maurice Lyell 
and John Shaw (Timothy Hales); R. H. Bernstein (Sharpe, 
Pritchard & Co.); Erskine Simes, K.C., and W. L. Roots 
(Pyke, Franklin & Gould) (County Council). 


(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 
VENDOR’S INABILITY TO MAKE TITLE: 
MEASURE OF DAMAGES 
J. W. Cafés, Ltd. v. Brownlow Trust, Ltd. 
Lord Goddard, C.J. 22nd March, 1950 


paid. 
to the 


Action. 

3y a written agreement the defendants agreed to grant 
the plaintiffs a lease of business premises for eighty-four and 
a half years. Before completion the defendants’ solicitors 
discovered, and at once disclosed to the plaintiffs, a covenant 
in favour of a neighbouring property restricting the use 
of the property in question. The plaintiffs brought this 
action for breach of contract, claiming the return of their 
deposit, with interest, costs and damages for breach of 
contract, including a sum for loss of profit. 


Lorp Goppakp, C.J., said that the defendants, who | 


had throughout acted in good faith, were not willing to 
execute a lease in the proposed form because, if they did so, 
they might make themselves liable in an action for breach 
of the covenants. They therefore refused to grant the lease 
unless indemnified by the plaintiffs. For the plaintiffs it 
was sought to distinguish the case from Bain v. Fothergill 
(1874), L.R. 7 H.L. 158, on the ground that here the defen- 
dants could make the title if they chose. He could not 
agree: if a defendant agreed by contract to grant a lease 
in a particular form, and it turned out that he could not 
do so because of restrictive covenants, then he could not give 
what he had contracted to give. Therefore, he had only 
a defective title to give. In those circumstances, all that the 
law entitled the plaintiffs to receive was damages on the 
principle in Bain v. Fothergill, supra, that is, the return 
of their deposit with interest, and the expenses incurred in 
investigating the title. Judgment for the plaintiffs. 
APPEARANCES: Beyfus, K.C., and Astell Burt (H. B. Wedlake, 
Saint & Co.) ; Percy Lamb, K.C., and Denys Buckley (Carleton, 


Holmes & Co.). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 


LANDLORD AND TENANT: FORFEITURE 
Hartley v. Larkin 


Jones, J. 24th March, 1950 

Action. 

The plaintiff landlord distrained on the defendant tenant 
for rent in arrear, and then claimed forfeiture of the lease, 
which provided for forfeiture if the tenant should suffer 
any distress or execution to be levied on his goods. The 
landlord contended that the breach could not be remedied 
by payment, which was in fact made shortly afterwards, of the 
rent in arrear and costs of the distress. 

Jones, J., said that in cases where the complaint against 
the tenant was of bankruptcy, the keeping of the premises 
as a brothel, or the keeping of a gaming house, it was obvious 
that the breaches were quite incapable of remedy: in the 
two last, at any rate, an imputation would rest on the premises. 
The question of allowing a distress to be levied on the premises 
was different. The distress for rent must be levied by the 
landlord, and if the plaintiff landlord had thought that the 
character of the premises was likely to be seriously injured 
as the result of a distress she would probably not have adopted 
that remedy. There might well be circumstances in which, 
once the tenant had suffered a distress at the hands of his 
landlord, the mere payment of what was due to the landlord 
would not be enough to remedy the breach. It was quite 
impossible to accept the view that serious injury had been 
done to the premises here: the bailiff had made a list of 
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certain articles and then left. Thereafter nothing more had 
been seen of him, so that the distress was attended by no 
circumstances of publicity. On the following day notice of 
forfeiture had been served on the tenant, and on the next 
day again all the rent had been paid. It was impossible to 
think that a prospective tenant would refuse to take the 
house merely because it had been necessary for the landlord 
to levy distress on an unsatisfactory tenant. The breach 
here was capable of being, and had been, remedied. Judgment 
for the defendant. 

APPEARANCES : Bowyer (Beaumont, Son & Rigden) ; Stanley 
Rees (Joynson-Hicks & Co., for Wannop & Falconer, Bognor 
Regis). 


{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


PROBATE, ‘DIVORCE AND ADMIRALTY DIVISION 


DECREE ABSOLUTE: APPLICATION OUT OF 
TIME 
E. v. E. 
Willmer, J. 15th March, 1950 

Summons (adjourned into court). 

The applicant obtained a decree nisi in 1948 on the ground 
of her husband’s adultery. Before decree absolute the parties 
resumed cohabitation. The husband then deserted the wife. 
Her application to have the decree made absolute, being made 
more than a year after decree is?, was referred by the registrar 
to the judge. The wife preferred to obtain relief in the 
existing proceedings because fresh proceedings might be 
complicated by a question of the husband’s domicil. 

WILLMER, J., said that r. 40 of the Matrimonial Causes 
Rules, 1947, imposed no obligation on the party who had 
obtained the decree nisi to make any disclosure with regard 
to his or her conduct since decree nisi, nor had the registrar 
any duty or, it would seem, any power to inquire. If the 
application were made within a year of decree nis? the registrar 
was bound under the rule to let the notice be filed, after he 
had searched the court minutes. He had a discretion to 
grant or withhold leave if more than a year had elapsed, 
but that discretion was apparently limited to considerations 
of delay. No provision was made under the rules for giving 
notice on an application like this to other parties who might 
be affected, though an applicant might be making grave 
charges. When the present rules were drafted it was clearly 
never contemplated that an application for decree absolute 
might be made in circumstances such as these. Beard v. 
Beard [1946] P. 8; 61 T.L.R. 555, showed that the wife here 
had good grounds for seeking relief. In view of Moore v. 
Moore [1892] P. 382 and Rogers v. Rogers {1894} P. 161, he 
(his lordship) had jurisdiction to pronounce a decree absolute. 
He did not consider that the position had been altered by any 
subsequent legislation or, in particular, by the rules, the great 
change wrought by which was in the procedure for obtaining 
a decree absolute, namely, by a ministerial act on the part 
of the registrar. In cases such as the present, parties making 
application for decree absolute, and their professional advisers, 
were under a duty to make the fullest possible disclosure 
to the court of all material facts, and where allegations were 
made which might affect the opposite party or persons not 
parties to the suit, notice should be served on them giving 
full particulars of the charges made. Decree absolute. 

APPEARANCES: J. E. S. Simon (Charles Russell & Co.) ; 
Colin Duncan (King’s Proctor). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DEATH IN COLLISION AT SEA: MEASURE OF 
DAMAGES 
Bishop v. Cunard-White Star, Ltd. 
Hodson, J. 17th March, 1950 
Motion in objection to a registrar’s award by way of 


assessment of damages. 
The plaintiffs were the widow and other dependants of an 
engine-room  artificer killed aboard H.M.S. Curacoa 
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when she was sunk in a collision in October, 1942, with 
the Queen Mary, which vessel was held by the House of 
Lords (February, 1949) to be one-third to blame. The 
plaintiffs sued the defendant company as owners of the Queen 
Mary for damages, and they admitted liability subject to a 
reference to the registrar to assess the various claims. The 
widow claimed under the Fatal Accidents Acts, 1846 to 1908, 
in respect of the death of her husband ; under the Law Reform 
(Miscellaneous Provisions) Act, 1934, for his pain and suffering 
and loss of expectation of life; and for special damages 
for loss of personal effects. He was thirty-nine years of 
age at the time of his death, and would have been entitled 
to a naval pension at the age of forty years. He contributed 
to the maintenance of his wife and son about {6 a week. 
He was a highly skilled craftsman and would certainly have 
obtained employment ashore on retirement with a high rate 
of pay in addition to his pension. His income would have 
been such that his wife might have looked forward to receiving 
more than {6 a week. 

The registrar made an award under the Fatal Accidents 
Acts, based on fifteen years at {5 a week, of £3,750 to the 
widow, and £160 to the infant son. From those gross sums 
he deducted £350 awarded under the Law Reform (Mis- 
cellaneous Provisions) Act, 1934, for loss of expectation of 
life, £713 and £76 which the widow and infant son, respectively, 
had already received as pensions, £100, the net amount 
received from the husband’s estate, and £85 received as 
special damages, leaving a net amount of £2,502. 

Hopson, J., said, with regard to the claim to damages 
under the Fatal Accidents Acts, that the number of years’ 
purchase was not to be reduced by consideration of the 
hazardous nature of the occupations of the deceased men. 
When the necessary deductions from the starting sum had 
been made, the resulting total should be apportioned among 
the deceased’s family as a unit when claims were made in 
respect of more than one of his dependants. Deductions 
had to be made in respect of sums awarded under the Law 
Reform Act for loss of expectation of life, pain and suffering, 
and for loss of personal effects. But personal effects were 
not automatically to be deducted £ for {, any more than the 
value of the deceased’s estate should be so deducted. Sums 
paid or payable under policies of insurance were excluded 
from account by the Act of 1908. Where stocks and shares 
and comparable income producing investments were con- 
cerned, and the probable family interest was thereby 
accelerated, the deduction should normally be made in full. 
The starting sum would be inexact, and exactly calculated 
deductions could not normally be made. Damages for loss 
of expectation of life would be deducted £ for /, but were 
in their essence inexact sums. The rights of widows and 
children to pensions must be taken into account. -When the 
assessment of damages, as here, had been delayed, it was 
impossible to shut one’s eyes to what had actually happened 
by way of payment of pensions and sums of a like nature. 
Accordingly, the starting total being based on the figures 
for 1942, increases attributable to the higher cost of living 
since that date were not properly deductible £ for {. But 
the amounts actually paid did not represent the limit of 
deductions in cases where the number of years’ purchase 
taken into account in arriving at the starting sum was greater 
than the number of years for which pension had been paid. 
Pensions were subject to variation in the light of awards 
given, but the present practice was set out in a letter from the 
Treasury Solicitor, which was before the registrar. That, 
in the case of a widow, was to disregard the first 10 per cent. 
of the award, or £50, whichever was the greater, and to 
convert the balance of the award into a notional annuity, 
which was deducted from the pension, but so that in certain 
cases the minimum pension was fixed at 30s. a week, and others 
at 20s. a week. He (his lordship) would substitute £2,315 
for the £2,502 recommended by the registrar, to be 
apportioned as to £2,155 to the widow and £160 to the son. 

Award varied. 





306 THE 


Nelson, K.C., and S. O. Olson (Hill, 
Glyn Jones, K.C., and Vere Hunt 


APPEARANCES : 
Dickinson & Co.) ; 
(Botterell & Roche). 

{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


JUROR CONVICTED OF FELONY: VALIDITY OF 
TRIAL 


R. v. Kelly 


Lord Goddard, C.J., Hilbery and Birkett, JJ. 
15th March, 1950 


Appeal from conviction. 

The appellant was convicted of murder. It was then found 
that one of the jurors had five years before been convicted 
of the felony of receiving stolen goods and sentenced to 
one month’s imprisonment. His name was on the jurors’ 
book as that of a person qualified and liable to serve as a 
juror. It was argued for the appellant on this appeal that 
under s. 10 of the Juries Act, 1870, the juror’s conviction 
constituted such a disqualification that the trial must be 
considered to have taken place before only eleven jurymen, 
that that would constitute a mis-trial, and that the court 
was obliged to award a venire de novo. By s. 10 of the Juries 
Act, 1870: ‘‘...no man who has been or shall be attainted 
of any treason or felony, or convicted of any crime that is 
infamous, unless he shall have obtained a free pardon, nor 
any man who is under outlawry, is or shall be qualified to 
serve on juries... .” (Cur. adv. vult.) 

Lorp GopparD, C.J., reading the judgment of the court, 
said that s. 10 of the Juries Act, 1870, concerned three classes 
of person: those attainted of treason or felony, those con- 
victed of any crime which was infamous—in either case 
unless they obtained a free pardon—and those under outlawry. 
Outlawry had been abolished by the Administration of 
Justice (Miscellaneous Provisions) Act, 1938. Section 62 
of the Offences against the Person Act, 1861, showed that an 
infamous crime was one of those connected with the crime 
of buggery. The juror in question not having been convicted 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read Third Time :— 
Colonial and Other Territories (Divorce Jurisdiction) Bill 
[H.L.] [2nd May. 
Maintenance Orders Bill [H.L.] [2nd May. 


In Committee :— 
Medical Bill [H.L.] [4th May. 
Public Registers and Records (Scotland) Bill [H.L.] 
[4th May. 


Statute Law Revision Bill [H.L.] {2nd May. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
Foreign Compensation Bill [H.C.] [lst May. 
To provide for the establishment of a Commission for the 
purpose of registering and determining claims to participate in 
compensation under agreements with foreign Governments and 
of distributing any compensation received under any such 


agreements, and for purposes connected with the matters 
aforesaid. 
Read Second Time :— 

City of London (Various Powers) Bill [H.L. {lst May. 


High Court and County Court Judges Bill [H.L.] [3rd May. 
Highways (Provision of Cattle-Grids) Bill [H.C.] 

{2nd May. 
[1st May. 


London County Council (Money) Bill [H.C.) 
{lst May. 


Wakefield Extension Bill [H.L.] 
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of a crime which was infamous, the only question was whether 
he was a person “ attainted of felony.’’ A month before the 
Juries Act, 1870, received the Royal Assent, the Forfeiture 
Act, 1870, which abolished forfeiture for treason and felony, 
was passed. Clearly after its passing no such thing was left 
in law as attainder except with regard to persons who were 
outlawed or already under that disability at the passing of the 
Act. In the opinion of the court the words “shall be”’ 
in s. 10 of the Juries Act, 1870, must be taken as referring 
to any person who might in the future be convicted of any 
crime which was infamous. It was impossible to suppose 
that attainder could have remained for any purpose once it 
had been deliberately abolished by s. 1 of the Forfeiture 
Act, 1870, except in the case of outlawry. His lordship 
referred to ss. 1 and 2 of the Juries Act, 1922, and said that, 
as the Act of 1870 had imposed a disqualification, whether 
the person concerned claimed or did not claim exemption 
did not matter, if his name were included in the jurors’ 
book he was liable to serve. True, his name might have 
been taken out if he had objected. True, it might not have 
been included had the registration officer been aware of 
his conviction. But it seemed to the court that the Act of 
1922 provided in terms that a person whose name appeared 
in the book was liable to serve as a juror, and that that again 
was an answer to the present objection. The right of challenge 
remained unaffected, but it was argued that the accused 
person could not challenge if he did not know. The cases 
where information had come to the knowledge of the accused 
person after conviction with regard to the qualification 
of a juror, and effect had been given to it by the court and 
the trial had been treated as a nullity, had all been cases 
where there had been either impersonation of a juror or a 
mistake as to his identity (see R. v. Tvremearne (1826), 
5 B. & C. 254, and R. v. Sutton (1828), 8 B. & C. 417, at p. 419). 
The objection must be overruled. Objection overruled. Appeal 
dismissed on the merits. 

APPEARANCES: Rose Heilbron, K.C., and R. S. Trotter 
(Registrar, C.C.A.) ; Gorman, K.C., and Blackledge (D.P.P.) 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.) 


THE WEEK 


In Committee :— 


Distribution of Industry Bill [H.C.] [2nd May. 
B. DEBATES 

On the Second Reading of the High Court and County Court 
Judges Bill, the ATTORNEY-GENERAL outlined the reasons for 
the Bill and said that, whereas in London in 1946 only some six 
weeks on the average elapsed between the setting down and the 
trial of a case, the interval was now sometimes as long as eight 
or nine months. On assizes the delay was so great that it 
frequently forced litigants to settle cases which really ought to 
have been fought. In the county courts the congestion was 
now such that, in 1949, 1,335 cases had had to be adjourned for 
want of time as compared with only 127 cases in 1946. This 
was an intolerable position from the point of view of litigants. 
Furthermore, the Evershed Committee had recommended 
substantial increases in the jurisdiction of the county courts and 
had suggested other alterations in practice and procedure which 
would tend to increase the use of the county court to the relief 
of the High Court. 

Sir HARTLEY SHAWCROsS said that in, he hoped, the not too 
far distant future, the question of legislation to implement the 
Evershed Committee’s recommendation of fixed dates for trials 
would have to be considered. Hitherto the principle had been 
that a judge must at no time be unoccupied. In consequence 
litigants had experienced the frustration and expense of having 
their cases put in the lists two or even three days before the 
court was really ready for them. When the recommendation 
was implemented further judges would be required, and the Bill 
gave power to appoint them, 

Mr. MANNINGHAM-BULLER welcomed the Bill. He hoped the 
practice of appointing commissioners would very soon cease. 
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Their work was most praiseworthy, but they were not judges, 
and the impression which litigants got of having “‘ second-class ”’ 
justice was sometimes enhanced by the amenities of the particular 
court in which the commissioner functioned. He thought it was 
quite wrong that commissioners should sit day after day trying 
defended divorce cases of great importance to the litigants. He 
thought that four new judges was the minimum number required 
to deal with this situation. The appointment of fewer would 
delay the introduction of the system of fixed dates which the 
Joint Committee of the Bar Council and The Law Society had 
described as the step which would make the greatest single 
contribution to the reduction of costs. 

Speaking of conditions on the Northern Circuit, Mr. SCHOLEFIELD 
\LLEN said that, whereas formerly the “ red judge ”’ had usually 
finished his work by the tenth or fourteenth day of the assize 
and thereafter there were two judges doing civil work in Liverpool 
and Manchester, the position was now reversed and the civil 
judge often sat for a week or a fortnight helping the “ red judge.”’ 
The result was that civil work was lagging behind. Supporting 
the proposal of fixed dates, Mr. Allen said that as the end of an 
assize approached seventeen, eighteen or nineteen cases were 
all put in the list—he believed one of the objects was to force 
settlements—and the pressure in the corridors of St. George’s 
Hall, in which the judges sat at Liverpool, was as great as that 
nowadays in the Division Lobbies of the House of Commons. 

Speaking as one of the few lay members of the Evershed 
Committee, Sir ARNOLD GRIDLEY said there were some assize 
towns which were only visited annually by one judge. He had 
to try both civil and criminal cases, and if there was a large 
criminal list some of the civil cases frequently had to go over to 
the next assize. It would be beneficial if two judges were 
always sent to an assize. Sir HERBERT WILLIAMS thought that 
judges would be out of pocket on assizes unless they had private 
means—their salaries were quite deplorable in relation to their 
supreme responsibilities to the community. Soon we should 
not be able to get people to leave the Bar for the Bench—the 
only attraction at present was the security given by the pension 
on retirement. Mr. SYDNEY SILVERMAN could not agree. 
Financial gain was not a major factor in inducing men to go on 
the Bench. Most of them liked the change of sphere of activity, 
and appreciated the honour of being appointed. He would like 
to see a system of probationary commissioners——with a view to 
elevation to the judiciary; it was difficult to assess a man’s 
potential worth as a judge, and once he was appointed a judge 
little could be done about it. Mr. Silverman thought there was 
a much stronger case for raising the county court judges’ salaries 
from the present £2,000 a year, and hoped the Lord Chancellor 
would make it quite clear that acceptance of a county court 
judgeship did not bar the road to further advancement. He 
also thought the time had gone by when appointment to the 
Bench should be made from only one branch of the legal 
profession, Solicitors were far more in touch with the daily 
lives of the people than were most members of the Bar; their 
legal education, their experience and their judicial quality were 
none of them inferior. Even if the question of fusion of the two 
branches were not pressed, he considered, the monopoly of 
judicial appointments by one branch of the profession ought to 
be reviewed. [3rd May. 

C, QUESTIONS 

The SoLiciTor-GENERAL stated that a register of divorce 
decrees was kept at the Divorce Registry at Somerset House and 
was open to public inspection. The question whether there 
should be some further notification to the respondent, in 
undefended divorce cases, of the pronouncing of a decree nisi 
or a decree absolute was one which it was within the province 
of the Supreme Court Rules Committee to consider. The Lord 
Chancellor proposed to invite the committee to consider the 
whole matter. {lst May. 


Mr. FRASER asked whether the Minister of Town and Country 
Planning would see that the Central Land Board accepted the 
principle of payment of development charge by instalments in 
the case of small sums as well as large ones. At present they 
would not accept instalments unless the charge was over 4100. 
Mr. DaLton said that this was the case, but pending the receipt 
of a report from the Chairman of the Board upon possible 
administrative improvements he would prefer not to express a 
view upon the suggestion made. {2nd May. 

Mr. MARLOWE asked the Home Secretary how many coroners 
had no legal qualification ; under what authority they admitted 
hearsay evidence ; in what circumstances they could exclude the 
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Press or hold an inquest i camera; whether they were required 
to make and preserve records of evidence given before them ; 
and what steps were taken to secure uniformity of procedure in 
coroner’s courts. In reply, Mr. CHUTER Eber said the answer 
to the first part of the question was that the information was not 
available ; to the second, that the coroner’s discretion as to 
what evidence he should admit at an inquest was vested in him 
by common law ; to the third, that while a coroner's court was 
ordinarily open to the public, the High Court had confirmed in 
1827 that the coroner had a discretion under the common law 
to hold an inquest in private for reasons which appeared to him 
necessary and proper ; to the fourth, that coroners were required 
by statute to take depositions in cases of murder and man- 
slaughter and that it was generally accepted that they should 
keep these records and records of the evidence given in other 
cases; to the fifth, that coroners were independent judicial 
officers not answerable to any Government department, but 
bound by the common law and the provisions of the relevant 
Acts and rules made thereunder. [4th May. 


STATUTORY INSTRUMENTS 

Air Navigation (Birkenhead Launching Ceremony) Regulations, 
1950. (5.1. 1950 No, 689.) 

Assistant Nurses (Amendment) 
1950. (S.1. 1950 No. 691.) 

Bath-Cheltenham-Evesham-Coventry-Leicester-Lincoln Trunk 
kkoad (Victoria Street and Portland Street, Newark-on-Trent) 
Order, 1950. (S.I. 1950 No. 681.) 

Caernarvonshire United Districts (Medical 
Order, 1950. (5.1. 1950 No. 696.) 

Canals (Additional Charges) Regulations, 
No. 704.) 

Jontrol of Bolts, Nuts, etc., Order, 1950. 


Rules, Approval Instrument, 


Officer of Health) 


1950. (S.I. 1950 


(Sik. 1950 No. 697.) 


Control of Iron and Steel (No. 78) Order, 1950. (S.1. 1950 
No. 683.) 
County of Surrey (Electoral Divisions) Order, 1950, (5.1. 1950 


No. 698.) 
Detention of Prisoners (Scotland) 
No. 690.) 


Rules, 1949, (S.1. 1950 


Exportation of Horses (Minimum Values) Order, 1950. (S.I. 
1950 No, 677.) 

Fire Services (Ranks and Conditions of Service) (No. 2) 
Regulations, 1950. (S.1. 1950 No. 686.) 

Gas (Consumers’ Deposits) (Rate of Interest) Order, 1950, 


(S.1. 1950 No. 687.) 

Gas (Conversion Date) (No. 16) Order, 1950. 
Gas (Ibstock and Kingston) (Transfer) Order, 1950. 

No. 6085.) 

Grinding of Metals (Miscellaneous Industries) 

Special Regulations, 1950. (5.1. 1950 No. 6383.) 
Harbours, Docks and Piers (Additional* Charges) 

1950. (S.1. 1950 No. 702.) 

Harbours, Docks and Piers (Increase of Charges) (Revocation) 

Order, 1950. (S.1. 1950 No. 703.) 

Home-Canned Fruit and Vegetables Order, 1950. (S.1. 

No, 675.) : 
House of Commons (Service in His Majesty’s Forces) Act (1’xpiry) 

Order, 1950. (S.1. 1950 No, 671.) 

Imported Canned Fruit Order, 1950. (5.1. 1950 No. 676.) 
London Traffic (Prescribed Routes) (No. 7) Regulations, 1950. 

(S.I. 1950 No. 608.) 

Matrimonial Causes (War Marriages) (Appointed Day) Order, 

1950, (S.1. 1950 No, 672.) 

This order fixes Ist June, 1950, as the “ appointed day " for 
the purposes of the Matrimonial Causes (War Marriages) Act, 
1944. This date ends the period within which a marriage must 
have been celebrated in order to give the High Court jurisdiction 
to entertain matrimonial proceedings under the Act. It also 
begins the period of five years after which no proceedings can be 
commenced under the Act in Great Britain for divorce or nullity. 
See also ante, p. 276. 

Meals in Establishments and Meals at Social 
(Revocation) Order, 1950. (5.1. 1950 No, 699.) 
Motor Vehicles (Construction and Use) (Amendment) Regulations, 

1950. (S.1. 1950 No. 666.) 

National Assistance (Ixchequer Contributions) 

Regulations, 1950. (S.1. 1950 No. 707.) 
Public Service Vehicles (Conditions of Fitness) 

Regulations, 1950. (5.1. 1950 No. 667.) 
Railways (Additional Charges) (Amendment) 

(S.I. 1950 No, 700.) 


(Sul. 1950 No. Os4.) 
(S.1. 1950 


(Amendment) 


Regulations, 


1950 


Functions 


(Scotland) 
(Amendment) 


Order, 1950. 
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Railways (Additional Charges) Regulations, 1950. (S.I. 1950 
No. 701.) 

Silk Duties (Termination of Excise Drawback) Order, 1950. 
(S.I. 1950 No. 664.) 

Special Constables (Pensions) Order, 1950. 

Special Constables (Pensions) (Scotland) Order, 1950. 
No. 674.) 

Stopping up of Highways (Bedfordshire) (No. 1) Order, 1950. 
(S.I. 1950 No, 682.) 

Supreme Court Funds Rules, 1950. 
These rules make a number of additions and 


to the Supreme Court Funds Rules, 1927. 


(S.I. 1950 No. 673.) 
(S.I. 1950 


(S.I. 1950 No. 692.) 
amendments 
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Town and Country Planning (Grants) Amendment Regulations, 
1950. (S.I. 1950 No. 706.) 

Utility Apparel (Women’s and Maids’ Underwear and Nightwear) 
(Manufacture and Supply) (Amendment No. 2) Order, 1950. 
(S.I. 1950 No. 654.) 

Utility Woven Blankets (Marking and Manufacturers’ Prices) 
(Amendment) Order, 1950. (S.I. 1950 No. 693.) 

Vestry of St. Giles Without Cripplegate (Resumption of Elections) 
Order, 1950. (S.1. 1950 No. 669.) 

Worcester-Wolverhampton-South of Stafford Trunk Road 
(Worcester Road and Other Roads, Kidderminster) Order, 
1950. (S.1. 1950 No. 695.) 


NOTES AND NEWS 


Honours and Appointments 

Lord Mertuyr, T.D., has been appointed 
Pembroke Quarter Sessions. 

His Honour Judge O. T. TempLte-Morrts, K.C., and Mr. Rk. G. 
BurGeE have been appointed Chairman and Deputy Chairman 
respectively of Monmouth Quarter Sessions. 

Mr. kK. P. D. THomas has been appointed Assistant Registrar 
of County Courts as from 1st May. He will be attached to courts 
in the London Area. . 

Mr. N. F. Rowe has been appointed a Special Commissioner 
of Income Tax. 

Mr. George S. Bir, solicitor, of Aberdare, has been appointed 
by the Aberdare Magistrates to the ancient office of High 
Constable of Miskin Higher. He succeeds Mr. J. Williams. 

Mr. G. R. LANG, assistant solicitor to Lowestoft Corporation, 
has been appointed Assistant Solicitor to Leicestershire County 
Council. 

Mr. FE, Peaks, deputy town clerk of Dartford, has been appointed 
Clerk to Shipley Urban District Council. 

Mr. E. Tuomas, first assistant solicitor to the Corporation of 
Reading, has been appointed Deputy Clerk of the Peace for 
Reading. 

Mr. D. WILLGoosE has been appointed junior assistant solicitor 
in the Town Clerk’s department, Wigan. 


Chairman of 


Personal Notes 
Mr. Eric Robinson, solicitor, of Sheffield, was married on 
27th April to Miss Sheila Roddis Carr, daughter of the Sheffield 
solicitor Mr. J. Steele Carr. 


Miscellaneous 

The Central Land Board has so far collected £2,800,000 in 
development charges from 17,000 landowners. In addition 
about 42,500,000 has been received from nearly 12,000 owners of 
single plots who have been promised full development value on 
their claims. 

THE SOLICITORS ACTS, 1932 TO 1941 

On the 28th day of April, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that ARTHUR CECIL PoTTER, of No. 60, Paines 
Lane, Pinner, in the County of Middlesex, be suspended from 
practice as a solicitor for a period of two years from the 28th day 
of April, 1950, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 

LINCOLN’S INN WAR MEMORIAL 

The Lincoln’s Inn War Memorial to members of the society and 
sons of members who were killed in the 1939-45 war will be 
unveiled by Admiral of the Fleet Viscount Cunningham of 
Hyndhope on Wednesday, 17th May, after a short service in 
Linecoln’s Inn Hall at 4.30 p.m. 

INLAND REVENUE PUBLICATIONS 

The 1950 edition of a booklet entitled ‘ Notes on Allowances 
for Machinery or Plant,” which explains the main features of the 
law and practice on the subject, including the changes made by 
the linance Act, 1949, is being distributed to accountants, etc., 
by local tax officers. 

The Stationery Office have published for the Board of Inland 
Revenue a “ List of Percentage Rates’’ of wear and tear on 


machinery and plant. The list is obtainable from the Stationery 
Office or through any bookseller, price 6d. 


OBITUARY 


Mr. L. W. CROFT 
Mr. Leonard Wilberforce Croft, solicitor, of Arundel Street, 
Strand, W.C.2, died on 30th April. He was admitted in 1905. 
Mr. J. FARRELL. 
Mr. Joseph Farrell, solicitor, of Blackburn, died recentiy. 
He was admitted in 1915. 
Mr. D. W. MORRIS 
Mr. Douglas Watterson Morris, solicitor, of Birmingham, died 
on 31st March, aged 38. He was admitted in 1940. 
Mr. R. H. L. MOTT 


Mr. Robert Henry Lightfoot Mott, solicitor, of Nottingham 
died on 19th April, aged 82. He was admitted in 1892. 


CASES REPORTED IN VOL. 94 
8th April to 13th May, 1950 


For list of cases reported up to and including Ist April, see ante, p. 230. 









A.-G. v. Hastings Corporation ; Parsons v. Same . 225 
sarker v. Barker : 285 
Beaumont’s Will Trusts, In re ; Walker v. Lawson 239 
Berwickshire, The ‘ : a 227 
Bishop v. Cunard-White Star, Ltd. : 305 
Blathwayt's Will Trusts, Zn re ; Blathwayt v. Blathwayt 254 
Borthwick-Norton v. Collier , 286 
Cackett (otherwise Trice) v. Cackett 256 
Carter v. Green ; 254 
Chandris v. Isbrandtsen-Moller Co 303 
Corcoran v. Corcoran 226 
Corfield v. Groves : si ye 225 
Dean’s Will Trusts, Jn re ; Cowan v. St. Mary’s Hospital, Paddington 239 
Dollfus Mieg et Cie S.A. v. Bank of England y . me 285 
E. v. E. se ; ae a 305 
Eton R.D.C. v. Conservators of River Thames : as se o~ aes 285 
Fison’s Will Trusts, Zn re; Fison v. Vison 238 
Fowler v. Bratt ; ‘ ‘ ; 269 
Frederick Platts Co., Ltd. v. Grigor ‘ ‘ on e 303 
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R. v. Furlong; R. v. French; R. v. Pickard 256 
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